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INTERIM REGULATORY REFORM ACT OF 1977 



KONDAY, APRIL 4, 1977 

U. S. Senate, 
Committee ox Commerce, Science axd Transportation. 

Washington^ D.C. 
The committee met at 10 :15 a.m. in room 235 of the Russell Senate 
Office Building; Hon. Wendell H. Ford presiding. 

OPENINO STATEMENT BT SENATOR FORD 

Senator Ford. Good moniing, ladies and gentlemen. 

I apologize for being late. It was one of those unfortunate things 
I couldn't prevent. 

Our hearing this morning is to consider S. 263, the Interim Regu- 
latory Reform Act. 

This legislation is similar to S. 3308 of the 94th Congress which 
was introduced by Senator Pearson and subsequently reported by 
this committee and passed by the Senate in May 1976. 

We will hear testimony this morning from the seven independent 
regulatory agencies which ai*e affected by the bill. In brief, the bill : 

(1) Requires the periodic review, updating and systematic recodi- 
fication of the rules promulgated by the agencies ; 

(2) requires that each agency prepare and submit to the Congress 
a proposed modernization, revision and codification of the laws and 
other authorities administered by it; 

(3) requires that agencies consider petitions in a timely manner; 

(4) grants congressional access to certain information, including 
budgetary and legislative recommendations; 

(5) establishes a method for developing litigating capability in 
cooperation with the Department of Justice ; 

(6) extends Federal protection to officers of the agencies in the 
performance of their duties ; 

(7) requires that former Commissioners and members of the agen- 
cies avoid the appearance of conflict of interest; 

(8) makes the agencies more accountable for their actions and 
inactions ; 

(9) makes the appointment of agency chairmen subject to advice 
and consent of the Senate ; and 

(10) requires periodic oversight and reauthorization of appropria- 
tions every 3 years. 

I note with some irony the failure of solne of the agencies to sub- 
mit their testimony 48 hours in advance of the hearing as was re- 
quested by Chairman Magnuson. I have been told that in at least 

Staff members assigned to this hearing : Edward Merlis and Stephen McGregor. 

(1) 
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one case it was because the Office of Management and Budget had 
not yet "cleared" the statements. Perhaps that is reason in and of 
itself for us to enact the fourth provision which I mentioned earlier 
in my statement. 

We have a limited amount of time available this morning, axid 
so I would ask each witness to submit his statement in full for the 
record and summarize the statement in the oral presentation. 

We will proceed in the oi'der in which the seven agencies were 
established, beginning with the Interstate Commerce Commission 
(ICC).. 

That is leaving me wide open too. Sometimes your oral presenta- 
tions ai*e longer than the printed statements. 

[The bill and agency comments follow :] 
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S* 263 



IN THE SENATE OF THE UNITED STATES 

January 14, 1977 

Sir. Peahson" {tot liimsclf and Mr. AIaoxuson) introduced the following bill; 
whick wa« read twice and referi'cd to the Committee on Commerce 



A BILL 

To provide for interim regulatory reform as to certain 
independent regulatory agencies. 

1 , Be it enacted by the Senate and House of Representa- 

2 tives of the United States of America in Congress assembled, 
a That this Act may be cited as the "Interim Regulatory 

4 Reform Act of 1977". 

5 SEC. 2. FINDINGS. 

.6 The Congress finds that interim regulatory reform is 

7 needed now with respect to the Interstate Commerce Com- 

8 mission, the. Federal Trade Commission, the Federal Power 
9. Commission, the Federal Communications Conmiission, the 

10 Civil Aeronautics Board, the Federal Maritime Commission, 
11. and the Consumer Product Safety Commission. Each of 
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1 these regulatory agencies is required by law to be "inde- 

2 pendent''. The Congress finds that the public mterest in their 

3 eflfectiveness and independence — 

4 (1) requires the periodic review, updating, and sys- 

5 tematic recodification of the rules promulgated by such 

6 agencies; 

7 (2) would be served by directing each such agency 

8 to prepare and submit to the Congress a proposed mod- 

9 ernization, revision, and codification of the laws and 

10 other authorities administered by it; 

11 (3) would be served by assuring that such agencies 

12 in fact consider, in a timely manner, certain petitions; 

13 (4) requires that the Congress, in the execution of 

14 its constitutional responsibility, have access to certain 

15 materials and documents controlled by such agencies; 

16 (5) would be advanced by authorizing such agen- 

17 cies to develop and apply, in cooperation with the 

18 Department of Justice, direct litigating capability in 

19 certain cases; 

20 (6) would be furthered by extending Federal 

21 protection to officers of such agencies; 

22 (7) requires that former Commissioners and mem- 

23 bers of such agencies avoid the appearance of conflict 

24 of interest; 

25 (8) would be furthered by making such agencies 
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1 more fully accountable for their actions and inactions; 

2 (9) would be better served if the Chainnan of each 

3 such agency were appointed by the IVesident, by and 

4 with the advice and consent of the Senate, for a fixed 

5 term of office sls Chairman; and 

6 (10) requhres periodic congressional oversight of 

7 the activities of each such agency and the authoriza- 

8 tion of appropriations for each such agency for a period 

9 not to exceed 3 years. 

10 The Congress further finds and declares that the authorities 

11 described in paragraphs (2) through (10) have already 

12 been granted or provided for, by statute, with respect to one 

13 or more of such agencies. Rights and duties of such character 

14 should apply equally with respect to each such agency. 

15 SEC. 3. RULES RECODIFICATION. 

16 (a) Section 20 of the Federal Trade Conunission Act 

17 (15 XJ.S.C. 57c) is amended (1) by inserting **(a)" im- 

18 mediately before the first sentence thereof; and (2) by in- 

19 serting at the end thereof the foUowmg new subsection: 

20 " (C) (1) Within 360 days after the date of enactment 

21 of this subsection, the Chairman of the Federal Trade Com- 

22 mission shall develop, prepare, and submit to the Congress 

23 and to the Administrative Conference of the United States 

24 an initial proposal setting forth a recodification of all of the 

25 rules which such Commission has issued and which are in 
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1 effect or proposed, as of the date of such submission. Each 

2 such recodification proposal shall, to the extent practicable 
3' and appropriate — 

4 "(A) recommend the transfer, consolidation, modi- 

5 fication, and deletion of particular rules and portions 
5 thereof, including reasons therefor; 

7 '* (B) recommend changes and modifications in the 

8 organization of such rules and in the technical presenta- 

9 tion and structure thereof; and 

10 "(C) be designed to coordinate, to make more 

11 undcstandable, and to modernize such rules in order to 

12 facilitate effective and fair administi'ation thereof. 

13 Each such submission shall include the text of such rules, as 

14 proposed to be recodified, in their enth-ety; a comparative 

15 text of the proposed changes m existing rules ; and explana- 

16 tory and supporting statements and materials. The rules, as 

17 proposed to be recodified, shall not be at variance, in any 
IS substantive respect, with the text of the rules of the Federal 

19 Trade Commission which are in efiect or proposed as of 

20 the date of such submission. 

21 "(2) Within 480 days after the date of enactment of 

22 this subsection, the Administrative Conference of the United 

23 Slates shall submit to the Oongress and to the Federal Trade 

24 Commission its comments on each initial proposal submitted 
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1 under paragraph ( 1 ) , together with any recommendations 

2 and other material which it considers appropriate. 

3 "(3) Within 570 days after the date of enactment of 

4 this subsection, the Cliairman of the Federal Trade Oommis- 

5 sion shall develop, prepare, and submit to the Congress, in ac- 

6 cordance with the requirements described in paragraph 

7 ( 1 ) , a final proposal setting forth a recodification of all of 

8 the rules which such agency has issued and which are in 

9 eflfect or proposed, as of the date of such submission. Such 

10 submission shall reflect ( 1 ) evaluation of the recommenda- 

11 tions and comments received under paragraph (2) and from 

12 any other source ; and (2) the results of additional study and 

13 review by such agency and its employees and consultants. 

14 Such rules shall take eflfect 90 days after the date of sub- 

15 mission of such final proposal. 

16 *' (4) Each duly authorized committee of the Congress 

17 shall, in the exercise of its oversight responsibility, examine, 

18 study, and take other appropriate action with respect to each 

19 initial and final proposal submitted to the Congress and 

20 referred to such committee. 

21 "(5) The text of each initial proposal submitted under 

22 paragraph (1), and of each final proposal submitted under 

23 paragraph (3), shall be published in the Federal Register 

24 pursuant to section 553 of title 5, United States Code, and 
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1 written comments thereon shall be mvited. Any rule issued 

2 by the Federal Trade Commission which is not included in 

3 tlie recodified rules which take effect pursuant to pai*agraph 

4 (3), by the time required, shall be of no force and effect 

5 after such date. The provisions of chapter 7 of title 5, United 
g States Code, shall apply to rules repromulgated under this 
7 subsection. 

3 " (6) As used in this subsection, the term "rule" means 

9 the whole or a pai't of a statement of general or particular 

IQ applicability which is issued or promulgated by the Federal 

11 Trade Commission for futm*e effect and which is designed to 

12 implement, mterpret, or prescribe law or policy or which 

13 describes tlie organization, procedure, or practice require- 

14 ments of such Commission, including, but not limited to, 

15 regulations, the approval or prescription for the future of 

16 rates, wages, corporate or financial ^-tmctures or reorganiza- 

17 tions thereof, prices, facilities, appliances, services, or allow- 

18 ances thereof, or valuations, costs, or accounting, any general 

19 statement of policy, and any determination, directive, author- 

20 ization, requirement, designation, or similar such action. The 

21 term docs not include any order, as such term is defined in 

22 section 551 (6) of title 5, United States Code.". 

23 (b) Title IV of the Communications Act of 1934 

24 (47 U.S.C. 401-416) is amended by adding at the end 

25 thereof the following new section: 
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1 '*Sec. 417 (a) Within 360 days after the date of enact- 

2 ment of this section, the Chairman of the Federal Communi- 

3 cations Commission shall develop, prepare, and submit to the 

4 Congress and to the Administrative Conference of the United 

5 States an initial proposal setting forth a recodification of all 

6 of the rules which such Commission has issued and which 
T are in eftect or proposed, as of the date of such submission. 

8 Each such recodification proposal shall, to the extent practi- 

9 cable and appropriate— 

10 "(1) recommend the transfer, consolidation, modi- 

11 fication, and deletion of particular rules and portions 

12 thereof, including reasons therefor; 

13 '' (2) recommend changes and modifications in the 

14 organization of such rules and in the technical presenta- 

15 tion and structure thereof; and 

16 "(3) be designed to coordinate, to make more 

17 understandable, and to modernize such rules in order 

18 to facilitate effective and fair administration thereof. 

19 Each such submission shall include the text of such rules, as 

20 proposed to be recodified, in their entirety; a comparative 

21 text of the proposed changes in existing rules; and explana- 

22 tory and supporting statements and materials. The rules, as 

23 proposed to be recodified, shall not be at variance, in any 

24 substantive respect, with the text of the rules of the Federal 
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1 Communications Commission which are in eflfect or proposed 

2 as of the date of such submission. 

3 ** (b) Within 480 days after the date of enactment of this 

4 section, the Administrative Conference of the United States 

5 shall submit to the Congress and to the Federal Conmiuni- 

6 cations Commission its comments on each initial proposal 

7 submitted under paragraph (1), together with any recom- 

8 mendations and other material which it considers appropriate. 
1) " (c) Within 570 days after tlie date of enactment of this 

10 section, the Chairman of the Federal Communications Com- 

11 mission shall develop, prepare, and submit to the Congress, 

12 in accordance with the requirements described in subsection 

13 (a) , a final proposal setting forth a recodification of all of 

14 the rules which such agency has issued and which are in 

15 effect or proposed, as of the date of such submission. Such 
1^ submission shall reflect (1) evaluation of the recommenda- 
^'^ tions and conunents received under paragraph (2) and from 
IS any other source ; and (2) the results of additional study and 

19 review by such agency and its employees and consultants. 

20 Such niles shall take effect 90 days after the date of sub- 

21 mission of such final proposal. 

22 "(d) Each duly authorized committee of the Congress 

23 shall, in the exercise of its oversight responsibility, examine, 
2*1 study, and take other appropriate a<;tion with respect to each 
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1 initial and final proposal submitted to the Congress and 

2 referred to such committee. 

3 "(e) The text of each initial proposal submitted under 

4 subsection (a) , and of each final proposal submitted under 

5 subsection (c) , shall be published in the Federal Register 

6 pursuant to section 553 of title 5, United States Code, and 

7 written comments thereon shall be invited. Any rule issued 

8 by the Federal Communications Commission which is not 

9 included in the recodified rules which take effect pursuant to 

10 subsection (c), by the tune required, shall be of no force 

11 and effect after such date. The provisions of chapter 7 of title 

12 6, United States Code, shall apply to rules repromulgated 

13 under this subsection. 

14 " (f ) As used in this section, the term "rule" means the 

15 whole or a part of a statement of general or particular 

16 applicability which is issued or promulgated by the Federal 

17 Communications Commission for futm*e effect and which is 

18 designed to implement, interpret, or prescribe law or policy 

19 or which describes the organization, procedure, or practice 

20 requirements of such Commission, including, but not limited 

21 to, regulations, the approval or prescription for the future of 

22 rates, wages, corporate or financial strucUu'es or reorganizar 

23 tions thereof, prices, facilities, appliances, services, or allow- 

24 ances thereof, or valuations, costs, or accounting, any general 
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1 statement of policy, and any determination, directive, author- 

2 ization, requirement, designation, or similar such action. The 

3 term does not include any order, as such term is defined in 

4 section 551 (6) of title 5, United States Code.". 

6 (c) Section 29 of the Federal Power Act (16 U.S.C. 

6 823) is amended (1) by inserting "(a)*' unmediately 

7 before tiie first sentence thereof; and (2) by adding at the 

8 end thereof the following new subsection: 

9 "(b) (1) Within 360 days after the date of enactment 

10 of tiiis subsection, the Chairman of the Federal Power Com- 

11 mission shall develop, prepare, and submit to the Congress 

12 and to the Administrative Conference of the United States 

13 an initial proposal setting forth a recodification of all of the 

14 rules which such Conmiission has issued and which are in 

15 eflEect or proposed, as of the date of such submission. Each 

16 such recodification proposal shall, to the extent praticable 

17 and appropriate — 

18 "(A.) recoDMnend the transfer, consolidation, modi- 

19 fication, and deletion of particular rules and portions 

20 thereof, including reasons therefor; 

21 '^ (S) reconmiend changes and modifications in the 

22 organization of such rules and in the technical presenta- 

23 tion and structure thereof; and 

24 '*(C) be designed to coordinate, to make more 
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1 understandable, and to modernize such rules in order to 

2 facilitate eflFective and fair administration thereof. 

3 Each such submission shall include the text of such rules, as 

4 proposed to be recodified, in their entirety; a comparative 

5 text of the proposed changes in existing rules ; and explana- 

6 tory and supporting statements and materials. The rules, as 

7 proposed to be recodified, shall not be at variance, in any 

8 substantive respect, with the text of the rules of the Federal 

9 Power Commission which are in effect or proposed as of the 

10 date of such submission. 

11 "(2) Within 480 days after the date of enactment of 

12 this subsection, the Administrative Conference of the United 

13 States shall submit to the Congress and to the Federal Power 
1^ Commission its conmients on each initial proposal submitted 

15 under paragraph ( 1 ) , together with any recommendations 

16 and other material which it considers appropriate. 

17 "(3) Within 570 days after the date of enactment of 
IS this subsection, the Chairman of the Federal Power Commis- 

19 sion shall develop, prepare, and submit to the Congress, 

20 in accordance with the requirements described in paragraph 

21 ( 1 ) , a final proposal setting forth a recodification of all of 

22 the rules which such agency has issued and which are in 

23 effect or proposed, as of the date of such submission. Such 

24 submission shall reflect (1) evaluation of the recommenda- 
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1 tions and comments received mider paragraph (2) and from 

2 any otlier source; and (2) the results of additional study and 

3 review by such agency and its employees and consultants. 

4 Such rules shall take effect 90 days after the date of sub- 

5 mission of such final proposal. 

6 " (4) Each duly authorized conunittee of the Congress 

7 shall, in the exercise of its oversight responsibility, examine, 

8 study, and take other appropriate action with respect to each 

9 initial and final proposal submitted to the Congress and 

10 referred to such committee. 

11 " (5) The text of each initial proposal submitted under 

12 paragraph (1), and of each final proposal submitted under 

13 paragraph (3), shall be published in the Federal Register 

14 pursuant to section 553 of title 5, United States Code, and 

15 written comments thereon shall be invited. Any rule issued 

16 by the Federal Power Commission which is not included 

17 in the recodified rules which take effect pursuant to para- 

18 graph (3), by the time required, shall be of no force 

19 and effect after such date. The provisions of chapter 7 of 

20 title 5, United States Code, shall apply to rules repromul- 

21 gated under this subsection. 

22 " (6) As used in tliis subsection, the tenn 'rale' means 

23 the whole or a part of a statement of general or particular 

24 applicability which is issued or promulgated by the Federal 

25 Power Conmiission for future efTect and which is designed 
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1 to implement, interpret, or prescribe law or policy or which 

2 describes the organization, procedure, or practice require- 

3 ments of such Commission, including, but not limited to, 

4 regulations, the approval or prescription for the future of 

5 rates, wages, corporate or financial structures or reorganiza- 

6 tions thereof, prices, facilities, appliances, services, or allow- 

7 ances thereof, or valuations, costs, or accounting, any general 

8 statement of policy, and any determination, directive, author- 

9 ization, requirement, designation, or similar such action. The 

10 term does not include any order, as such term is defined in 

11 section 551(6) of title 5, United States Code.". 

12 (d) Section 27 of the Consumer Product Safety Com- 

13 mission Act (15 U.S.C. 2076) is amended by adding at the 

14 end thereof the following new subsection: 

15 ** (m) (1) Within 360 days after the date of enactment 

16 of this subsection, the Chairman of the Consumer Product 

17 Safety Commission shall develop, prepare, and submit to the 

18 Congress and to the Administrative Conference of the United 

19 States an initial proposal settmg forth a recodification of all 

20 of the rules which such Commission has issued and which are 

21 in effect or proposed, as of the date of such submission. Each 

22 such recodification proposal shall, to the extent practicable 

23 and appropriate- 
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1 "(A) recommend the transfer, consolidation, modi- 

2 fication, and deletion of particular rules and portions 

3 thereof, including reasons therefor; 

4 'M^) reconmiend changes and modifications in the 

5 organization of such rules and in the technical presenta- 

6 tion and structure thereof; and 

7 ''(C) be designed to coordmate, to make more 

8 understandable, and to modernize such rules in order to 

9 facilitate effective and fair administration thereof. 

10 Each such submission shall include the text of such rules, as 

11 proposed to be recodified, in their entirety; a comparative 

12 text of the proposed changes in existing rules; and explana- 

13 tory and supporting statements and materials. The rules, as 

14 proposed to be recodified, shall not be at variance, in any 

15 substantive respetet, with the text of the rules of the Consumer 

16 Product Safety Commission which are in effect or proposed 

17 as of the date of such submission. 

18 "(2) Within 480 days after the date of enactment of 

19 this subsection, the Administrative Conference of the United 

20 States shall submit to the Congress and to the Consumer 

21 Product Safety Commission its comments on each initial 

22 proposal submitted under paragraph ( 1 ) , together with any 

23 recommendations and other material which it considers 

24 appropriate. 

25 "(3) Within 570 days after the date of enactment of 
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1 this subsection, the Chairman of the Consumer Product 

2 Safety Conmiission shall develop, prepare, and submit to the 

3 Congress, in accordance with the requirements described in 

4 paragraph ( 1 ) , a final proposal setting forth a recodification 

5 of all of the rules which such agency has issued and which 

6 are in effect or proposed, as of the date of such submission. 

7 Such submission shall reflect (1) evaluation of the recom- 

8 mendations and conmaents received under paragraph (2) 

9 and from any other source; and (2) the results of additional 

10 study and review by such agency and its employees and 

11 consultants. Such rules shall take effect 90 days after the 

12 date of submission of such final proposal. 

13 " (4) Each duly authorized committee of the Congress 

14 shall, in the exercise of its oversight responsibility, examine, 

15 study, and take other appropriate action with respect to each 

16 initial and final proposal submitted to the Congress and 

17 referred to such committee. 

18 " (5) The text of each initial proposal submitted under 

19 paragraph (1), and of each final proposal submitted under 

20 paragraph (3), shall be published in the Federal Register 

21 pursuant to section 553 of title 5, United States Code, and 

22 written comments thereon shall be invited. Any rule issued 

23 by the Consumer Product Safety Conmaission which is not 

24 included in the recodified rules which take effect pursuant to 

25 paragraph (3), by the time required, shall be of no force 



Digitized 



by Google 



18 

16 

^ and effect after saoh date. The provisions of chapter 7 of title 

2 5, United States Code, shall apply to rules repromulgated 

g under this sobsection. 

^ ** (6) As used in this subsection, the term "rule" means 

g the whole or a part of a statement of general or particular 

Q applicability which is issued or promulgated by the Con- 

r^ sumer Product Safety Commission for future effect and 

g which is designed to implement, interpret, or prescribe law 

g or policy or which describes the organiaation, procedure, or 

jQ practice requhrements of such Commission, including, but not 

ly limited to, regulations, the approval or prescription for the 

12 future of rates, wages, corporate ro financial structures or 

13 reorganizations thereof, prices, facilities, appliances, serv- 

14 ices, or allowances thereof, or valuations, costs, or aecount- 

15 ing, any general statement of policy, and any determination, 
15 directive, authorization, requirement, designation, or similar 

17 such action. The term does not indude any order, as such 

18 term is defined in section 551 {6) of title 5, United States 

19 Code.''. 

20 SEC. 4. LAW REVISION. 

21 (a) Section 20 of the Federal Trade Commission Act 

22 ( 15 U.S.C. 57c) , as amended by this Act, is further funended 

23 by adding at the end thereof the following new subsection : 

24 ' "(cl) (1) The Federal Trade Commission shall, in co- 
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2 operation with any other interested department, agency, or 

2 instrumentality of tiie Federal Goyemment — 

3 " (A) make a full and complete review and study 

4 of the law of the United States relating to the Com- 
g mission for the purpose of formulating and recommend- 
Q ing to the Congress legislation that would better achieve 
tf the purpose for which the Commission was established; 
g and 

9 ''(B) review^ study, make reconmiendations for 

-^Q revision and codification of the statutes and other lawful 

^ authorities administered by or applicable to the Com-" 

22 mission; the repeal, transfer, consolidation, and modifica- 

23 tion of any particular provisions and portions thereof; 

14 any changes and modifications in the organization and 

15 structure of such statutes in the technical presentation 

16 of matters included therein; and such changes in the 

17 authorities delegated, the functions prescribed, and the 

18 structure and procedures mandated or authorized as the 

19 Commission believes may coordinate, make more under- 

20 standable, and modernize the laws of the United States 

21 relating to the promotion of competition and the protec- 

22 tion of consumers in order to facilitate effective and fair 

23 administration thereof and to enhance commerce and 

24 protect consumers. 
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1 '' (2) ^e Chairman of the Commission, if three or more 

2 Commissioners agree, may appoint and compensate a quali- 

3 fied individual to serve as the director of the Conmiission's 

4 law revision activity under this subsection. Such person shall 

5 be appointed without regard to the provision of title 5, 

6 United States Code, governing appointments in the competi- 

7 tive service, but at a rate not in excess of the maximum rate 

8 for GS-18 of the General Schedule under sectfen 5332 of 

9 !!iuch title. The director shaQ serve as the Conunission's re- 

10 porter and shall, subject to the direction of the Conmiissioa^, 

11 supervise the preparation of reports and the activities of ap^ 

12 plicable personnel. Individuals may be employed by tbf 

13 Commission on a full- or part-time basis for purposes of f^s- 
1^ sisting in, or contributing to, law revision activity provided 
1^ for under this subsection, without regard to the civil service 
^® laws. Any department, agency, or other instrumentality of 
1*^ the Federal Government shall, to the extent of available re- 
1® sources and upon a written request from the Chairman of 
1^ the Commission, make available to the Conmiission such 

20 qualified personnel (with their consent and without prejudice 

21 to their position and rating) , services, facilities and informa^ 

22 tion as may be necessary or appropriate to assist in achieving 

23 the purposes of this subsection. 

24 " (3) The Commission shall establish an Advisory Com- 

25 inittee on Law Revision to advise and consult with the Chair- 
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1 mftn and Mher CtmmkBiooeis aai wifth its law revision staff. 

2 Bxeept as otherwise jjHr&rided m this paragraph, the members 

3 of sudi Advisory Committee shafi be appointed by the Chair- 

4 msok ot the Gommi£»k)B. and shall be individuals who are 

5 especially yialified^ by reason of kaowfedf^e^ experience, or 

6 training, to assist in law revisiMi acliivily mider this subsec- 

7 tion. 

8 '' (4) The Commission shaU invite, and afford interested 

9 persons and e<iier governnnHita]! entities an opportunity to 

10 submit, eomments and Fec^mnaMdations wilh respect to 

11 some or all oi the leiw revi^AMii aettvity described in subparar 

12 gm]fha (A) and (B^ of parag^raph (I). The Commission 

15 shaJl evaluate and consider all responses aikl submissions 
14 received by it with respect to such taw revision activity. The 
1«^ Commission shall' eoofdinaiie its law revision activity under 

16 tlus subsection with aay such activity conducted by the 
!'< Law Revision Counsel of the House of Representatives 

18 or the Congressional Research Service of the Library of 

19 Congress. Each depextnaent, agency, and independent in- 

20 stromentality of the Federal Gk)vernment shall cooperate 

21 with, assiist,. and make appr^riate presentations, to and 

22 reviews for, the Commission. 

23 '^(5) The Chairman of the Commission shall submit to 

24 the Congress and the Presidfent— 
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1 " (A) a preliminary report with respect to law reyi- 

2 sion activity under this subsection^ including a statem^t 

3 indicating what, if any, additional legislative or other 

4 action is necessary to* implement this subsection, not 

5 later than 6 months after the date of the enactment of 

6 this subsection; and 

7 " (B) a final report with respect to law revision 

8 activity under this subsection, not later than 2 years after 

9 the date of the enactment of this subsection. The final 

10 report shall include the text of the proposed revision and 

11 codification; an explanation of each significant provision 

12 proposed for inclusion therein; an analysis of the 

13 economic and other consequences of such revision and 

14 codification; a discussion of significant alternatives con- 

15 sidered but not recommended; and such otiier informa- 

16 tion as may be useful to the Congress. If any member 

17 of the Advisory Committee established under paragraph 

18 (3) disagrees with any matter included in the final 

19 report, such member may submit a statement setting 

20 forth tiie reasons for such disagreement, which the 

21 Chairman of the Commission shall include in an appen- 

22 dix to such report. The final report shall be designed 

23 to facilitate congressional consideration of matters relat- 

24 ing to regulatory reform and shall be consistent with the 

25 purpose of the Congress in this subsection to clarify, 
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1 simplify, and improve (both substaatively and techni- 

2 : cally) the laws of the United States to the promotion of 

3 competition and the protection of consumers.". 

4 (b) Title IV of the Communications Act of 1934 

5 (47 U.S.O. 401-416), as amended by this Act, is further 

6 amended by adding at the end thereof the following new 

7 section: 

8 ''Seo. 418. (a) The Federal Communications Commis- 

9 sion shall, in cooperation with any other interested depart- 

10 ment, agency, or instrumentality of the Federal Govem- 

11 ment — 

12 "(1) make a full and complete review and study 

13 of the law of the United States relating to the Com- 

14 mission for the purpose of foimulating and recommend- 

15 ing to the Congress legislation that would better achieve 

16 the purposes for which the Commission was established; 

17 and 

18 '' (2) review, study, and make recommendations for 

19 revision and codification of the statutes and other lawful 

20 authorities administered by or applicable to the Com- 

21 mission or otherwise set forth in title 46 of the United 

22 States Code, including the review of any existing pro- 

23 posals relating to the codification of such titie 46; the 

24 repeal, transfer, consolidation, and modification of any 

25 particular provisions and portions tiiereof; any changes 
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1 and modifitratkms in the organization and structure of 

2 siidi statutes and in the technit»l presentation of matters 

3 included therein; and such changes in the authorities 

4 delegated, tiie functikms prescribed, and the structure and 

5 procedures mandated or authorized as die Commission 

6 betieves may coordinate, make more understandable, and 

7 modernize the laws of the United States relating to 

8 communications in order to facilitate effective and fair 

9 administration thereof and to enhance commeroe and 

10 protect consumers. 

11 "(b) The Ohairman of the Commission, if three or more 

12 Commissioners agree, may appoint and compensate a quali- 

13 fied individnd to serve as the directs of the Commission's 

14 law revision activity under this subsection. Sudi person shall 

15 be appointed without regard to the provision of tide 5, 

16 United States Code, governing appmntments in flie competi- 

17 tive service, but at a rate not in excess of the maxhnum rate 

18 for 6S-18 of the General Schedule under section 5332 of 

19 such title. The director shall serve aa the ConMnission's re- 

20 porter and shall, subject to the direction of the Commission, 

21 supervise the preparation of reports and the activities of ap- 

22 plicable personnel. Individuals may be employed by the 

23 Commission on a full- or part-time basis for purposes of as- 

24 sisting in, or contributing to, law revision activity provided 
!25 for under this subsection, without regard to the civil service 



Digitized 



by Google 



25 



28 

1 laws. Any depttrtment, agency, or other instrumentality of 

2 the Federal Government shall, to the extent of available re- 

3 sources and upon a written request from the' Chairman of 

4 the Commission, make available to the Commission such 

5 qualified porsoni^ {with their consent and without prejudice 

6 to their position and rating) , services, facilities and informa- 

7 tion as may be necessary or appropriate to assist in achieving 

8 the purposes of this subsection. 

9 '' (c) The Conmiission shall establish an Advisory Com- 

10 mittee on Law Revision to advise and consult with the Chwr- 

11 man and other Commissioners and with its law revision staS. 

12 Except as otherwise provided in this paragraph, the members 

13 of sudi AdvisiHy Committee shall be appointed by the Chair- 

14 man of the Commission and shall be individuals who are 

15 especially qualified, by reason of knowledge, experience, <Hr 

16 training, to assist in law revision activity under this sub- 

17 section. 

18 " (d) The Commission shall invite, and aSord interested 

19 persons and other governmental entities an opportunity to 

20 submit, comments and recommendations with respect to 

21 some or all of the law revision activity described in subpara- 

22 graphs (1) and (2) of subsection (a). The Commission 

23 shall evaluate and consider all responses and submissions 

24 received by it with respect to such law revision activity. The 

25 Commission shall coordinate its law revision activity under 
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1 this subsection with any such activity conducted by the Law 

2 Bevision Counsel of the House of Kepresentatives or the 

3 Congressional Kesearch Service of the Library of Congress. 

4 Each department, agency, and independent instrumentality 

5 of the Federal Government shall cooperate with, assist, and 

6 make appropriate presentations to, and reviews for, the 

7 Commission. 

8 "(e) The Chairman of the Conmiission shall submit to 

9 the Congress and the President— 

10 ** (1) a preliminary report with respect to law revi- 

11 sion activity under this subsection, including a statement 

12 indicating what, if any, additional legislative or other 

13 action is necessary to implement this subsection, not later 

14 than 6 months after the date of the enactment of this 

15 section; and 

16 "(2) a final report with respect to law revision 

17 activity under this subsection, not later than 2 years after 

18 the date of the enactment of this section. The final report 

19 shall include the text of the proposed revision and codi- 

20 fication; an explanation of each significant provision 

21 proposed for inclusion therein; an analysis of the eco- 

22 nomic and other consequences of such revision and codi- 

23 fication; a discussion of significant alternatives con- 

24 sddered but not recommended; and such other informa- 
^o (ion as may be useful to the Congress. If any member 
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1 of the Advisory Committee established mider subsection 

2 (c) disagrees with any matter included in the fin&l 

3 report, such member may submit a statement setting 

4 forth the reasons for such disagreement, which the 

5 Chairman of the Conmiission shall include in an appen- 

6 dix to such report. The final report shall be designed 

7 to facilitate congressional consideration of matters relat- 

8 ing to regulatory reform and shall be consistent with the 

9 purpose of the Congress in this subsection to clarify, 

10 simplify, and improve (both substantively and techni- 

11 cally ) the laws of the United States to communications.". 

12 (c) Section 29 of the Federal Power Act (16 U.S.C. 
18 823) , as amended by this Act, is further amended by adding 

14 at the end thereof the following new subsection : 

15 "(c) (1) The Federal Power Commission shaD, in C6- 

16 operation with any other interested department, agency, or 

17 instrumentality of the Federal Government — 

18 "(A) make a full and complete review and study 

19 of the law of the United States relating to the Com- 

20 mission for the purpose of formulating and recommend- 

21 ing to the Congress legislation that would better achieve 

22 the purposes for which the Commission was established; 

23 and 

24 "(B) review, study, and make recommendations 

25 for revision and codiiBcatJon of the statutes and other 
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1 lawful authorities administered by or applicable to the 

2 Commission; the repeal, transfer, consolidation, and 
8 modification of any particular provisions and portions 

4 thereof; any changes and modifications in tiie organiza- 

5 tion and structure of such statutes and in the technical 

6 presentation of matters included therein; and such 

7 changes in the autiiorities delegated, the functions pre- 

8 scribed, and the structure and procedures mandated or 

9 authorized as the Oonmiission believes may coordinate, 

10 make more understandable, and modernize the laws of 

11 the United States relating to energy regulation in order 

12 to facilitate effective and fair administration thereof and 

13 to enhance commerce and protect consumers. 

14 '* (2) The Chairman of the Commission, if three or more 

15 Commissioners agree> may appoint and compensate a quali- 
1® fied individual to serve as the director of the Commission's 
^T law revision activity under this subsection. Such person shall 
1® be appointed without regafd to the provision of tide 5, 

19 United States Code, governing appointments in the competi- 

20 tive service, but at a rate not in excess of the maximum rate 

21 for (j8-18 of the General Schedule under section 5332 of 

22 such title. The director shall serve as the Commission's re- 

23 porter and shall, subject to the direction of the Commission, 

24 supervise the preparation of reports and the activities of ap- 

25 plicable personnel. Individuals may be employed by the 
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1 Commission on a full- or part-time basis for purposes of as- 

2 rfsting in, or contributing to, law revision activity provided 

3 for under this subsection, vsithout regard to the civil service 

4 laws. Any department, agency, or other instrunwntality of 

5 the Federal Government shall, to the extent of available re- 

6 sources and upon a written request from the Chainnan of 

7 the Commission, make available to the Commission such 

8 qualified personnel (with their consent and without prejudice 

9 to their position and rating) , services, facilities, and infoima- 
10 tion as may be necessary or appropriate to assist in achieving 
U the purposes of this subsection. 

12 ** (3) The Commission shall establish an Advisory Oom- 

13 mittee on Law Revision to advise and consult with the 

14 Chairman and other Commissioners and witii its law revision 

15 staff. Except as otherwise provided in this paragraph, the 

16 members of such Advisory Committee shall be appointed by 
1*7 the Chairman of the Conrnfiissiou and shall be individuals 

18 who are especially qualified, by reason of knowledge, expe- 

19 rience, or training, to assist in law revision activity under 

20 tills subsection, 'ii^., 

21 "(4) The Commission shall invite, and afford interested 

22 persons and other governmental entities an opportunity to 

23 submit, comments and recommendations with respect to 

24 somfe or all of the law revision activity described in subpara* 
^ graphs (A) and (B) of paragraph (1). The Commission 



Digitized 



by Google 



30 



28 

1 shall evalate and consider all responses and submissions 

2 received by it with respect to such law revision activity. The 

3 Commission shall coordinate its law revision activity under 

4 this subsection with any such activity conducted by the 

5 Law Revision Counsel of the House of Representatives br 

6 the Congressional Research Service of the Library of Con- 

7 gross. Bach department, agency, and independent instru- 

8 nrentality of the Federal Goverment shall cooperate with, 

9 assist, and make appropriate presentations, to and reviews 

10 for, the Conmiission. 

11 " (5) The Chairman of the Commission shall submit to 

12 the Congress and the President — 

13 " (A) a preliminary report with respect to law revi- 
le sion activity under this subsection, including a statement 
1^ indicating what, if any, additional legislative or other 
^^ action is necessary to implement this subsection, not later 
^'^ than 6 months after the date of the enactment of this 
^® subsection ; and 

19 "(B) a final report with respect to law revision ac- 

20 tivity under this subsection, not later than 2 years after 

21 the date of the enactment of this subsecti6n. The final 

22 report shall include the text of the proposed revision and 

23 codification; an explanation of eftch significant provision 
2^ proposed for inclusion therein; an analysis of the eco- 
25 nomic and other consequences of such revision and 
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1 codification; a discussion of significant alternatives con- 

2 sidered but not reconunended; and such other informa- 
8 tion as may be useful to the Congress. If any member 

4 of the Advisory Committee established under paragraph 

5 (3) disagrees with any matter included in the final 

6 report, such member may submit a statement setting 

7 forth the reasons for such disagreement, which the 

8 Chairman of the Commission shall include in an appeh- 

9 dix to such report. The final report shall be designed 

10 to facilitate congressional consideration of matters relate 

11 ing to regulatory reform and shall be consistent with the 

12 purpose of the Congress in this subsection to clarify, 
18 simplify, and improve (both substantively and techni- 
14 cally) the laws of the United States to energy regula^ 
16 tion,". 

16 (d) Section 27 of the Consumer Product Safety Act 

IT (15 U.8.C. 2076), as amended by this Act, is further 

18 amended by adding at the end thereof the foDowing new 

19 subsection: 

20 "(n) (1) He Consumer Product Safety Commission 

21 shall, in cooperation with any other interested department, 

22 agency, or instrumentality of the Federal Government — 

23 " (A) make a full and complete review and study 

24 of the law of the United States relating to the Com- 

25 mission for the purpose of formulating and recommend- 
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1 ing to the Congress legislation that would better achieve 

2 the purposes for which the Commission was established; 
8 and 

4 •''(£) review, study^ and make reoommendatioi^ 

5 fotr revision and codification of the statutes and other 

6 lawful authorities administered by or applicable to tbe 

7 Commission; the repeal^ transfer, consolidation, and 

8 modification of any particular provisions and portions 

9 thereof; any changes and modifications in the organi^- 
10 tion and structure of such statutes and in the technioal 
U presentation of matters included therein; and mth. 

12 dianges in the authorities delegated, the functions pre- 

13 scribed, and the structure and procedures mandated or 

14 authorized as the Commission believes may coordinate, 

15 make more understandable, and modernize tbe laws ef 

16 the United States relating to product safety in order le 

17 facilitate effective and fair admiidstration thereof and to 

18 enhance commerce and protect consumers. 

19 " (2) The Chairman of the Commission, if three or moore 

20 Conmiissioners agree, may appoint and compensate a qual^ 

21 fied individual to serve as the director of the Commission's 

22 law revision activity under this subsection. Such person shall 

23 be appointed without regard to the provision of title 5, 

24 United States Code, governing appointments in the competi* 

25 tive service, but at a rate not in excess of the maximum rate 
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1 for GS-18 of tfae General Sehedale nnder section 5332 of 

2 such title. The director shall serve as the Commission's re* 

3 porter and shall, subject to the direction of the Commission, 

4 sopervise the preparation of reports and the activities of ap- 

5 plicable personnel. Individuals may 1)e employed by the 

6 Commission on a full- or part-time basis for purposes of as- 

7 sisting in, or contributing to, law revision activity provided 

8 for under this subsection, without i-egard to the civil service 

9 laws. Any department, agency, or other instrumentality of 

10 the Federal Government shall, to the extent of available re- 

11 sources and upon a written request from the Chairman of 

12 the Commission, make available to the Conmiission such 

13 qualified personnel (with their consent and without prejudice 

14 to their position and mting) , services, facilities and informa- 

15 tion as may be necessary or appropriate to assist in achieving 

16 the purposes of this subsection. 

17 " (3) The Commission shall establish an Advisory Com- 

18 mittee on Tjnw Kevision to advise and consult with the Chair- 

19 man and other Commissioners and with its law revision staff. 

20 Except as otherwise provided in this paragraph, the members 

21 of such Advisory Committee shall be appointed by the Chair- 

22 nian oiF the Commission and shall be individuals who are 

23 especially qualified, by reason of knowledge, experience, or 

24 training, to assist in law revision activity under this subsec- 

25 tion.". 
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1 '' (4) The Goiniiiissicm shaU invite, and afford interested 

2 persons and other governmental entities an opportunity to 

3 submit, comments and recommendations with respect to 

4 some or all of the law revision activity desmbed in snbpara- 

5 graphs (A) and (B) of paragraph (1). The Commission 

6 shall evaluate and consider all responses and submissioas 

7 received by it with respect to sudi law revision activity. The 

8 Commission shall coordinate its law revision activity under 

9 this subsection with any such activity conducted by the Law 

10 Kevision Counsd of the House of liepresentatives or the 

11 Congressional Research Service of the Library of Congress. 

12 Each department, agency, and independent instrumentality 

13 of the Federal Government shall cooperate with, assist, and 

14 make appropriate presentations, to and reviews for, the 

15 Commission. 

16 " (5) The Chairman of the Commission shall submit to 

17 the Congress and the President— 

18 " (A) a preliminary report with respect to law revi- 

19 sion activity under this subsection, including a statement 

20 indicating what, if any, additional legislative or other 

21 action is necessaiy to implement this subsection, not 

22 later than 6 months after the date of the enactment of 

23 this subsection ; and 

24 " (B) a final report widi respect to law revision ac- 

25 tivity under this subsection, not later than 2 years after 
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1 the date of the enactment of this subsection. The final 

2 report shall include the text of the proposed revision and 

3 codification ; and explanation of each significant provision 

4 proposed for inclusion therein; an analysis of the eco- 

5 nomic and other consequences of such revision and codi- 

6 . ficadon; a discussion of significant alternatives consid- 

7 ered but not recommended; and such other information 

8 as may be useful to the Congress. If any member of 

9 the Advisory Committee established under paragraph 

10 (3) disagrees with any matter included in the final 

11 report, such member may submit a statement setting 

12 forth the reasons for such disagreement, which the 

13 Chairman of the Commission shall include in an appen- 

14 dix to such report. The final report shall be designed 

15 to facilitate congressional consideration of matters relat- 

16 ing to regulatory reform and shall be consistent with the 

17 purpose of the Congress in this subsection to clarify, 

18 simplify, and improve (both substantively and techni- 

19 cally) the laws of the United States to product safety.". 

20 SBC 5. TIMELY CONSIDERATION OF PETITIONS. 

21 (a)(1) Section 18(b) of the Federal Trade Com- 

22 mission Act (15 U.S.C. 570 (b) ) is amended (1) by insert- 

23 ing " (1) " immediately after " (b) " and (2) by inserting at 

24 the end thereof the following new paragraph: 
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1 '' (2) (A) Whenever, pursuant to section 553 (e) of title 

2 5, United States Code, an interested person (including a' 

3 goyemmental entity) petitions the Commissicm for the com- 

4 mencement of a proceeding for the issuance, amendment, or 

5 repeal of an order, rule, or regulation under any statute or 

6 other lawful authority administered by or applicable te the 

7 Commission, the Commission shall grant or deny such peti- 

8 tion within 120 days after the date of receipt of ^udi petition. 

9 If the Commission grants such a petition, it shall commence 

10 an appropriate proceeding as soon thereafter as practicable. 

11 If the Commission denies such a petition, it shall set forth, 

12 and publish in the Federal Register, its reasons for such 

13 denial. 

14 ''(B) If the Commission denies a petition under sub- 

15 paragraph (A) (or if it fails to act thereon within the 120- 

16 day period established by such subparagraph) , the petitioner 
1*7 mny commence a civil action in an appropriate district 

18 court of the United States for an order directing the C<Mn- 

19 mission to initiate a proceeding to take the action requested 

20 in such petition. Such an action shall be commenced within 

21 60 days after the date of such denial or, where appropriate, 

22 within 60 days after the date of expiration of such 120-day 

23 period. 

24 " (C) If the petitioner, in a civil action commenced un- 

25 (ler subparagraph (B), demonstrates to the satisfaction of 
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1 the coart (by a preponderance of the evidence in the record 

2 before the Commission or, in an action based on a petition 

3 on which the Conmiission failed to act, in a new proceeding 

4 before such court) (i) that the failure of the Commission to 

5 grant a petition submitted under subparagraph (A) is arbi- 

6 trary' and capricious; (ii) that the action requested in such 

7 petition is necessary; and (iii) that tlie failure of the Com- 

8 mission to take such action will result in the continuation of 

9 practices which arc not consistent with or in accordance with 

10 this Act or any other statute or lawful authority administered 

11 by or applicable to the Commission, such court shall order 

12 the Commission to initiate such action. 

13 "(D) A o^urt shall have no authority under this 

14 paragraph to compel the Commission to take any action 

15 other than the initiation of a proceeding for the issuance, 

16 amendment, or repeal of an order, rule, or regulation under 

17 this Act or any other statute or lawful authority administered 

18 by or applicable to the Commission. 

19 *' (E) As used in this paragraph, the term 'Comnrussion' 

20 includes any division, individual Commissioner, administra- 

21 tive law judge, employee board, or any other person author- 

22 ized to act on behalf of the Commission in any part of any 

23 proceeding for the issuance, amendment, or repeal of an 

24 order, rule, or regulation.". 

25 (b) Section 406 of the Communications Act of 1934 (47 
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1 U.S.C. 406) is amended (1) by inserting "(a)" immc- 

2 diately before the first sentence thereof; and (2) by add- 

3 ing at the end thereof the following new subsection: 

4 " (b) (1) Whenever, pursuant to section 553 (e) of title 

5 5, United States Code, an interested person (including a gov- 
G emmental entity) petitions the Commission for the com- 

7 mencement of a proceeding for the issuance, amendment, or 

8 repeal of an order, rule, or regulation under any statute or 

9 other lawful authority administered by or applicable to the 

10 Commission, the Commission shall grant or deny such peti- 

11 tion within 120 days after the date of receipt of such petition. 

12 If the Commission grants such a petition, it shall commence 

13 an appropriate proceeding as soon thereafter as practicable. 

14 If the Commission denies such a petition, it shall set forth, 
1;> and publish in tlio rcdoral Kegistcr, its reasons for such 
1(> denial. 

17 "(2) If the Commission denies a petition under para- 
is graph (1) (or if it fails to act thereon within the 120-day 

19 period established by such paragraph), the petitioner may 

20 commence a civil action in an appropriate district court 

21 of the United States for an order directing the Commission 

22 to initiate a proceeding to take the action requested in such 
2:5 petition. Such an action shall be commenced within CO days 

24 aftor the date of such denial or, where appropriate, within 

25 62 days after the date of expiration of such 120-day period. 
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1 ''(3) If the petitioner, iii a civil action commenced 

2 under paragraph (2) , demonstrates to the satisfaction of the 

3 court (by a preponderance of the evidence in tlie record be- 

4 fore the Coniinissiou or, in an action based on a petition on 

5 which the Commission failed to act, in a new proceeding be- 

6 fore such court) (A) that the failure of the Commission to 

7 grant a petition sulmiitt^d under paragraph ( 1 ) is arbitrary 

8 and capricious ; (B) that the action requested in such petition 

9 is necessary; and (C) that the failure of the Commission to 

10 take such action will result in the continuation of practices 

11 which are not consistent with or in accordance with this Act 

12 or any other statute or lawful authority administered by or 

13 applicable to the Commission, such court shall order the 

14 Commission to initiate such action. 

1*^ " (4) A court shall have no authority under this sub^ 

16 section to compel the Commission to take any action other 

17 than the initiation of a proceeding for the issuance, amend- 

15 ment, or repeal of an order, rule, or regulation under this 

19 Act or any other statute or lawful authority administered by 

20 or applicable to the Commission. 

21 " (5) As used in this subsection, the term 'Commission* 

22 includes any division, individual Commissioner, adminis- 

23 trative law judge, employee board, or any other person 

24 authorized to act on behalf of the Commission in any part 
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1 of any proceeding for the issuance, amendment, or repeal 

2 of an order, rule, or regulation/'. 

3 (c) Section 309 of the Federal Power Act (16 U.S.C. 

4 825h) is amended (1) by inserting **(a)" immediately 

5 before the first sentence thereof; and (2) by adding at the 
5 end thereof tlie following new subsection: 

7 " (l>) (1) Whenever, pursuant to section 553 (e) of title 

8 5, United States Code, an interested person (including a 

9 govermnental entity) petitions the Conmiission for the com- 

10 mencement of a proceeding for the issuance, amendment, or 

11 repeal of an order, rule, or regulation under any statute or 

12 other lawful authority administered by or applicable to 

13 the Commission, the Commission shall grant or deny such 

14 petition within 120 days after the date of receipt of such 

15 petition. If the Commission grants such a petition, it shall 

16 commence an appropriate proceeding as soon thereafter as 

17 practicable. If the Commission denies such a petition, it shall 

18 set forth, and publish in the Federal Se^ster, its reasons for 

19 such denial. 

20 "(2) If the Commission denies a petition under para- 

21 graph (1) (or if it fails to act thereon wuthin the 120-day 

22 period established by such paragraph), the petitioner may 

23 commence a civil action in an appropriate district court 

24 of the United States for an order directing the Commission 

25 to initiate a proceeding to take the action requested in such 
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1 petition. Such au action shall be commenced within 60 days 

2 after the date of sach denial or^ where appropriate, within 60 

3 days after the date of expiration of such 120-day period. 

4 '' (3) If the petitioner, in a civil action commenced under 

5 paragraph (2), demonstrates to the satisfaction of the court 

6 (by a preponderance of the evidence in the record before the 

7 Commission or, in an action based on a petition on which the 

8 Conmoission failed to act, in a new proceeding before such 

9 court) (A) that the failure of the Commission to grant a 

10 petition submitted under paragraph (1) is arbitrary and 

11 capricious; (B) that the action rccjuested in such petition is 

12 necessaiy; and (C) that the failure of the Commission to 

13 take such action will result in the continuation of practices 

14 which are not consistent with or in accordance with this Act 

15 or any other statute or lawful authority administered by or 

16 applicable to the Commission, such court shall order the 
1'^ Commission to initiate such action. 

18 " (4) A court shall have no authority under this sub- 

19 section to compel the Commission to take any action other 

20 than the initiation of a proceeding for the issuance, amend- 

21 ment, or repeal of an order, rule, or regulation under this 

22 Act or any other statute or lawful authority administered 

23 by or applicable to the Commission. 

24 "(5) As used in this subsection, the term 'Commission* 

25 includes any division, individual Commissioner, administra- 
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1 tive law judge, employee board, or any other person author- 

2 ized to act on behalf of the Commission in any part of any 

3 proceeding for the issuance, amendment, or repeal of an 

4 order, rule, or regulation.". 

5 SEC. 6. CONGRESSIONAL ACCESS TO INFORMATION. 

6 (a) Section 1 of the Federal Trade Conunission Act 

7 (15 U.S.C. 41) is amended (1) by striking out "That a" in 

8 the first sentence thereof and inserting in lieu thereof " (a) 

9 A" ; and (2) by adding at the end thereof the following new 

10 subsection : 

11 " (b) ( 1 ) Whenever the Commission submits any budget 

12 estimate, request, or information to the President or the 

13 OfBce of Management and Budget, it shall concurrentiy 

14 transmit a copy of such budget estimate, request, or infor- 

15 mation to the Congress. 

16 " (2) Whenever the Commission submits any legislative 

17 recommendations, testimony, or conmients on legislation to 

18 the President or the Office of Management and Budget, it 

19 shall concurrentiy transmit a copy thereof to tiie Congress. 

20 No officer or agency of the United States shall have any 

21 authority to require the Conunission to submit its legislative 

22 xeconunendations, testimony, or comments on legislation to 

23 any officer or agency of the United States for approval, 

24 comments, or review, prior to the submission of such recom- 

25 mendations, testimony, or comments to the Congress. 
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1 " (3) Whenever a diily authorized committee of the Con- 

2 gress which has responsibility for the authorization of appro- 

3 priations for the Commission makes a v/ritten request for 

4 documents in the possession or subject to the control of the 

5 Commission, the Conunission shall, within 10 days after the 

6 date of receipt of such request, submit such documents (or 

7 copies thereof) to such committee. If the Commission does 

8 not have any such documents in its possession it shall so 

9 notify such committee within such 10-day period. Any such 

10 notice shall state the anticipated date by which such docu- 

11 ments will be obtained and submitted to such committee. 

12 Whenever the Commission transfers any document in its pos- 

13 session or subject to its control to any pei-son or any other 

14 governmental entity, it shall condition such transfer on the 

15 guaranteed return by the transferee of such docimient to the 

16 Commission so that the Commission can comply with the 
IT requirement of this paragraph. This pamgraph shall not be 

18 deemed to restrict any other authority of either House of 

19 Congress, or any committee or subcommittee thereof, to ob- 

20 tain documents. For pm-poses of this paragmph, the teim 

21 *docmuent' means any book, paper, correspondence, memo- 

22 randum, or other record, including a copy of any of the 

23 foregoing.". 

24 (b) Section 4 of the Communications Act of 1934 
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1 (47 U.S.C. Ia4) is amended by iiisertiii«;at the end thereof 

2 the foll<»wmjr new suhsection: 

3 **(p)(0 Whenever the Commijfsion submits any 

4 budget estimate, request, or iufonnation to the President or 

5 the OlHce of Management and Budget, it sliall concun-ently 

6 transmit a (;opy of sueh budget estimate, request, or infor- 

7 mation to the Congress. 

8 " (2) Whenever the Commission submits any legislative 

9 recommendations, testimony, or conmients on legislation to 

10 the President or the Offiee of Management and Budget, it 

11 shall concurrently transmit a copy thereof to the Congress. 

12 Xo ofKcer or agency of the United States shall have any 

13 authority to require the Connnission to submit its legislative 

14 reconunendations, testimony, or comments on legislation to 
!•'> any officer or agency of the United States for approval, com- 
16 nients, or review, prior to the submission of such recommen- 
1*^ dations, testimony, or comments to the Congress. 

18 "(3) Whenever a duly authorized committee of the 

19 Congress which has responsibility for the authorization of ap- 

20 propriations for the Commission makes a written request 

21 for doamients in the possession or subject to the control 

22 of the Commission, the Commission shall, within 10 days 

23 after the date of receipt of such request, submit such docu- 

24 ments (or copies thereof) to such committee. If the Commis- 

25 sion does not have any such documents in its possession, it 
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1 shall so notify such committee within sudi 10-day period. 

2 Any such notice shall state the anticipated date by which 

3 such documents will be obtained and submitted to such com- 

4 mittee. Whenever the Commission transfers any document 

5 in its possession or subject to its control to any per- 
5 son or any other governmental entity, it shall condition 

7 such ti-ansfer on the guaranteed return by the transferee 

8 of such docmnent to the Connnissiou so that the Commis- 

9 sion can comply with the requirement of this paragraph. 

10 This paragraph shall not be deemed to restrict any other 

11 authority of either House of Congress, or any committee or 

12 subcommittee thereof, to obtain documents. For purposes 

13 of this paragraph, the temi 'document' means any book, 

14 paper, correspondence, memorandum, or other record, 

15 including a copy of any of the foregoing.". 

16 (c) Section 1 of the Federal Power Act (16 U.S.C. 

17 792) is amended (1) by designating the four paragraphs 

18 thereof as subsections (a) , (b) , (c) , and (d) , respectively; 

19 (2) by striking out "That a" in subsection (a) as so des- 

20 ignated and inserting in lieu thereof "A"; and (3) by add- 

21 mg at the end thereof the following new subsection: 

22 "(e)(1) Whenever the Commission submits any budget 

23 estimate, request, or information to the President or the Office 

24 of Management and Budget, it shall concurrently transmit a 
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1 copy of such budget estimate, request, or iiifonnation to the 

2 Congress. 

3 " (2) Whenever the Commission submits any legislative 

4 recoimnendations, testimony, or comments on legislation to 

5 the President or the Office of Management and Budget, it 

6 shall concurrently transmit a copy tJicrcof to the Congress. 

7 No officer or agency of the United States shall have any 

8 authority to require the Commission to submit its legislative 

9 recommendations, testimony, or comments on legislation to 

10 any officer or agency of the United States for approval, 

11 comments, or review, prior to the submission of such recom- 

12 mendations, testimony, or comments to the Congress. 

1^ "(3) Whenever a duly autliorized committee of the 

14 Congress which has responsibility for the authorization of 

35 appropriations for the Commission makes a written request 

jg for documents in the possession or subject to the control of 

yj the Commission, the Commission shall, within 10 days after 

2g the date of receipt of such request, submit such documents (or 

^Q copies thereof) to such committee. If the Commission does 

20 not have any such documents in its possession, it shall so 

21 notify such committee within such 10-day period. Any such 

22 notice shall state the anticipated date by which such docu- 

23 ments will be obtained and submitted to such committee. 

24 Whenever the Commission transfers any document in its 

25 possession or subject to its control to any person or any other 
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1 goverumental entity, it shall condition such transfer on the 

2 guaranteed return by the transferee of such document to 

3 the Commission so that the Commission can comply witli 

4 the requii-ement of this paragraph. This paragraph shall not 

5 he deemed to restrict any other authority of eitlier House 
(> of Congi'ess, or any committee or suhcommittce thereof, to 

7 obtain documents. For purposes of this paragraph, the term 

8 'document* means any book, paper, correspondence, memo- 

9 randum, or other record, including a copy of any of the 

10 foregoing.". 

11 (d) Section 27 (k) of the"*Consunier Product Safety 

12 Act ( 15 U.S.C. 2076 (k) ) is amended by adding at the end 

13 thereof the following new paragraph: 

14 "(3) Whenever a duly authorized committee of the 

15 Congress which lias responsibility for the authorization of ap- 

16 propriations for the Commission makes a written request for 

17 doeuiiients in the possession or sul)ject to tlic control of the 

18 Commission, the Commission shall, within 10 days after 

19 the date of receipt of such request, submit such documents 

20 (or copies thereof) to such committee. If the Commission 

21 does not have any such documents in its possession, it shall so 

22 notifj^ such committee within such 10-day period. Any such 

23 notice shall state the anticipated date by wliich such docu- 

24 ments will be obtained and submitted to such ooinmitteo. 

25 Whenever the Commission transfers any documont in its pos- 
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1 session or subject to its control to any i)erHon or any other 

2 governmental entity, it shall condition such transfer on the 
8 guaranteed return by the transferee of such document to the 

4 Commission so that the Commission can comply with the 

5 requirement of this paragraph. This paragraph shall not be 

6 deemed to restrict any other authority of either House of 

7 Congress, or any committee or subcommittee thereof, to ob- 

8 tain documents. For pur^wses of this paragraph, the term 

9 'document' means any book, paper, corresjwndence, memo- 

10 randum, or other record, inchiding a eoi)y of any of the 

11 foregoing/'. 

12 SEC. 7. REPRESENTATION IN CIVIL ACTIONS. 

13 (a) Section 401 of the Communications Act of 1934 
^* (47 U.8.C. 401) is amended by adding at the end thereof 
^* the following new subsection : 

16 "(e) (1) If- 

1* " (A) before commencing, defending, or intervening 

^^ in, any civil action involving any statute administered 

1^ by the Commission (including an action for a forfeiture) , 

^ which the Commission or the Attorney General on be- 

^1 half of the Commission, is authorized to commence, 

defend, or intervene in, the Commission gives written 

notification and undertakes to consult with the Attorney 

General with respect to such action; and 

^^ "(B) the Attorney General fails, within 45 days 
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1 after receipt of such notification, to commence, defend, 

2 or intervene in, such action ; 

3 the Conmiission shall have authority to commence, defend, 

4 or intervene in, and to supervise the litigation of, such action 

5 (and any appeal of such action) in its own name hy any of 

6 its attonieys designated ])y it for such purpose. 

7 "(2) Xotwithstandinp: paragi-aph { 1 ), the Commission 

8 shall have authoritj' (in its own name, hy any of its own 

9 attorneys designated hy it for such purpose) to seek tem- 

10 porary or preliminary injunctive relief in, or to initiate the 

11 defense of, any action in which the Commission has given 

12 wTitten notification to the Attorney General under paragraph 

13 ( 1 ) ( A) . Such authority shall continue so long as the Attor- 

14 ncy General fails, within the time specified in paragraph (1) 
1^ (B), to assume the prosecution or defense of such action. 
16 "(3) The Commission shall exercise the authoritj' 
1*^ granted by this subsection for the purpose of promoting, and 

15 in a manner which will promote, the effective enforcement of 

19 any statute administered by the Commission. The Depart- 

20 ment of Justice shall, to the extent practicable, provide the 

21 Commission with such assistance as will promote the success- 

22 ful and economical resolution of nny civil action with respect 

23 to which the Commission exercises the authority gi-anted by 

24 this subsection, and the Commission shall cooperate with such 
23 department in all other actions. 
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1 '' (4) The provisions of tliis subsection shall not apply 

2 to any civil action commenced before the date of enactment 

3 of this subsection.". 

4 (b) Section 314 of the Federal Power Act (16 U.S.G. 

5 825m) is amended by adding at tlie end thereof the following 

6 new subsection: 

7 "(d)(l)If- 

8 " (A) brfore commencing, defending, or intervemng 

9 in, any civil action involving any statute adminis- 

10 tered by the Commission (including an action for a for- 

11 feiture) , which the Commission or the Attorney General 

12 on behalf of the Commission, is authorized to commence, 

13 defend, or intervene in, the Commission gives written 

14 notification and undertakes to consult with the Attorney 

15 General with respect to such action ; and 

16 "(B) the Attorney General fails, withm 45 days 

17 after receipt of such notification, to commence, defend, or 

18 intervene in, such action ; 

19 the Commission shall have authority to commence, defend, or 

20 intervene in, and to supervise the litigation of, such action 

21 (and any appeal df such action) in its own name by any of 

22 its attorneys designated by it for such purpose. 

23 ''(2) Notwithstanding paragraph (1), the Commission 

24 shall have authority (in its own name, by any of its own 

25 attorneys designated by it for such purpose) to seek tempo- 
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1 raiy or preliminary injunctive relief in, or to initiate the de- 

2 fense of, any action in which the Conunission has given 

3 writtep .jiotiiicirtion to the Attorney G^oeral iioder paragraph 

4 (!) (A) . Such authority shiiU continue 80 long as the At- 

5 tomey General faik, within the time speeified in;paragraph 
5 (1) (B) , to assume the prosecution or defen&e.of such actiop. 
7 ''(3) The Commission shall exercise the authority 
g granted by this subsection for the purpose of promoting, ai^d 
9 in a manner which will promote, the effective enforcement 

10 of any statute administered by die Commission. The Depart- 

11 ment of Justice shall, to die extent practiqable, provide the 

12 Commissi w with such assistanc^e as will promote the suc- 

13 cessful and eeonomical rcsolutipn pf any civil action with re- 

14 spect to which tlie Commission exercises the authority 

15 granjted by this subsection, aad the Cowuission shall go- 

16 operate with such department in ^11 other actions. 

17 '' (4) The provisions of this &u1)section shall not apply to 

18 any civil action commenced before the date of enactment of 

19 this subsection.". 

20 fiEC. 8. PROTECTION OF OFFICJBRS. 

'Zl Section 1114 of title 18, United States Code, is amended 

22 by inserting immediately after "Consumer Product Safety 

23 Commission," the following : "the luterstate Commerce Com- 

24 mission, the Federal Trade Commission, the Federal iPower 

25 Commission, the Federal Communications Commission, the 
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1 Civil Aeronautics Board, the Federal Maritime Comniis- 

2 sion,". 

3 SEC. 9. AVOIDANCE OF CONFLICT OF INTEREST. 

4 (a) Section 1 (a) of the Federal Trade Commission Act 

5 (15 U.S.C. 41(a)), as amended by this Act, is further 

6 amended by striking out **No Commissioner shall engage in 

7 any other business, vocation, or employment." and inserting 

8 in lieu thereof ''No Commissioner shall engage in any other 

9 business, vocation, profession, or employment while serving 

10 as a Commissioner, and no person who is appointed to a 

11 term as a Commissioner after the date of enactment of this 

12 sentence shall, for a period of 2 years following the termina- 
ls tion of service as a Conmiissioner, represent any person be- 

14 fore the Commission in a professional capacity.". 

15 (b) Section 4(b) of the Communications Act of 1934 

16 (47 U.S.C. 154 (b) ) is amended by striking out "Such com- 

17 missioners shall not" and all that follows through ''term for 

18 which he was appointed." and inserting in lieu thereof the 

19 following: "No Commissioner shall engage in any other Inisi- 

20 ncss, vocation, profession, or employment while serving as a 

21 commissioner, and no person who is appointed to a term 

22 as a Commissioner after the date of enactment of this son- 

23 tcnce shall, for a period of 2 years following the termination 

24 of ser\Mce as a commissioner, represent any person before the 

25 Commission in a professional capacity.". 
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1 (c) Section 1 (b) of the Federal Tower Act (10 U.S.C. 

2 792(b)) as amended by Uiis Act, is further amended by 

3 sti'iking out ''Said connnissionei^ shall not engage in any 

4 other business, vocation, or employment/' and inserting in 

5 lieu thereof the following: "No Commissioner shall engage in 

6 any other business, vocation, profession, or employment 

7 while servuig as a Commissioner, and no person who is ap- 

8 pointed to a term as a Commissioner after the date of enact- 

9 mcnt of this sentence shall, for a period of 2 years following 

10 the termination of service as a Commissioner, represent anjr 

11 person before the Connuission in a professional capacity.". 

12 (d) Section 4(() of the Consumer Product Safety Act 

13 (15 U.S.C. 2053(c) ) is amended by striking out the last 

14 sentence thereof and inserting in lieu thereof the following: 

15 "No Commissioner shall engage in any other business, voca- 

16 tion, profession, or employment while serving as a Conimis- 

17 sioncr, and no person who is appointed to a term as a Com- 

18 missioner after the date of enactment of this sentence shall, 

19 for a period of 2 yeaiN following the termination of service as 

20 a Commissioner, represent any person before the roniinis- 

21 sion in a professional capacity.". 

22 SEC. 10. ACCOITNTABILITY. 

23 (a) (1) Section 1 of the Federal Trade Commission 

24 Act (15 U.S.C. 41), as amended by tliis Act, is further 
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1 amended by adding at the end thereof the following new 

2 subsection: 

3 ''(c) Subsections (a) and (h) of section 2680 of title 

4 28, United States Code, do not prohibit the bringing of a 

5 civil action on a claim against the United States which — 

6 '* ( 1 ) is based upon — 

7 "(A.) misrepresentation or deceit before Janu- 

8 ary 1, 1979, on the part of the Commission or any 

9 employee thereof, or 

10 "(B) any exercise or performance, or failure to 

IX exetcise or perform, a discretionary function on the 

12 part of the Commission or any employee thereof 

13 before January 1, 1979, which exerdse, perform^ 

14 anee, or failure was grossly negligent; and 

15 '' (2) is not made with respect to any agency action 

16 (as defined in section 551 (13) of title 5, United States 

17 Code) . 

18 In the case of a civil action on a claim based upon the exer- 

19 cise or performance of, or failure to exercise or perform, 

20 a discretionary fimction, no judgment may be entered against 

21 the United States unless the court in which such action was 

22 brought determines (based upon consideration of all the rele- 

23 vant circumstances, includmg the statutory responsibility of 

24 the Commission and the public interest in encouragmg rather 

25 than inhibiting the exercise of discretion) that such exercise, 
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1 performance, or failure to exercise or perform was unrea- 

2 sonable.". 

3 (2) Section 20 of the Fed,^ral Trade Commission Al^t 

4 (15 U.S.C. 57c). , as amende^ Uy this Act, is farther amended 
6 by inserting immediately before subsection (c) the foUow- 

6 ing new subsection : 

7 *' (b) No funds appropriated mider subsection (a) m^y 

8 be used to pay any claim described in section 1 (c) whether 

9 pursuant to a judgment of a court or under any award, co^- 

10 promise, or settlement of such claim m^de under section 267^ 

11 of title 28, United States Code, or under any other proyisijii 

12 of law/'. 

^3 (b) Section 4 of the Communication^ Act of 1934 (47 

14 U.S.C. 154) , as an\ended by this Act, is fvirther amended 

15 by injicrting at the end thereof the following new subsection: 

16 "(q) Subsections (a) and (h) of section 2680 of title 

17 28, United States Code, do not prohibit the bringing of a 

18 civil acti()n on a claim against the United States which — 

19 "(1) is based upon — 

20 "(A) misrepresentation or deceit before Janu- 

21 ary 1, 1979, on the part of the Comniission or any 

22 employee thereof, or 

23 "(B) any exercise or perfonnance, or failure to 

24 exercise or perform, a discretionarj^ function on the 

25 part of the Commission or any employee thereof he- 
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1 fore January 1, 1979, which exercise, performance, 

2 or faUure was grossly negligent; and 

3 "(2) is not made with respect to any agency action 

4 (as defined in section 551 (13) of title 5, United States 

5 Code) . 

6 In the case of a civil action on a claim based upon the exer- 

7 cise or performance of, or failure to exercise or perform, a 

8 discretionnry function, no judgment may be entered against 

9 the United States unless the court in which such action was 

10 brought determines (based upon consideration of all the rele- 

11 vant circumstances, including the statutory responsibility of 

12 the Commission and the public interest in encouraging rather 

13 than inhibiting the exercise of discretion) that such exercise, 
^^ performance, or failure to exercise or perform was unreason- 

able. No funds appropriated for salaries and expenses of the 

Commission may be used to pay any claim described in this 

17 

subsection, whether pursuant to a judgment of a coui-t or 

18 

under any award, compromise, or settlement of such claim 

^^ made under section 2672 of title 28, United States Code, or 

under any other provision of law.". 

^^ (c) Section 1 of the Federal Power Act (16 U.S.C. 

22 

792) , as amended by this Act, is further amended by adding 

23 

at the end thereof the following new subsection: 

^ "(f) Subsections (a) and (h) of section 2680 of title 
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1 28, Uiiited States Code, do not prohibit the bringing of a 

2 civil action on a claim against the United States which— 

3 "(1) is based upon— 

4 **(A) misrepresentation or deceit before Janu- 

5 ary 1, 1979, on the part of the Conmiission or any 
Q employee thereof, or 

7 ''(B) any exercise or performance, or faihiro 

8 to exercise or perform, a discretionary function on 

9 the part of the Commission or any employee thereof 

10 before January 1, 1979, which exercise, perform- 

11 ance, or failure was grossly negligent; and 

12 " (2) is not made with respect to any agency action 

13 (as defined m section 551 ( 13) of title 5, United States 
U Code) . 

15 In the case of a civil action on a claun based upon the exer- 

16 cise or performance of, or failure to exercise or perform, a 

17 discretionary function, no judgment may be entered against 

18 the United States unless the court in which such action was 

19 brought determines (based upon consideration of all the 

20 relevant circumstances, including the statutory responsibility 

21 of the Conmiission and the public interest in encouraging 

22 rather than inhibitmg the exercise of discretion) fliat such 

23 exercise, performance, or failure to exercise or perform was 

24 unreasonable. No funds appropriated for expenditures of th<) 
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1 Commission may be used to pay any claim described iu this 

2 subsection, whether pursuant to a judgment of a court or un- 

3 der any award, compromise, or settlement of such claim made 

4 under section 2672 of titie 28, United States Code, or under 

5 any other provision of law.". 

6 SEC. 11. APPOINTMENT AND TENURE OF CHAIRMAN. 

7 (a) Section 1 (a) of the Federal Trade Commission 

8 Act (15 U.S.C. 41), as amended by this Act, is further 

9 amended by strikmg out ''The President shall choose" and 

10 all that follows through "'membership/' and inserting in 

11 lieu (hereof the following: "The President shall appomt one 

12 of the Commissioners to serve as the Chairman of the Com- 

13 mission, by and with the advice and consent of the Senate, 

14 for a term of 3 years : Provided, however, That upon the ex- 

15 piration of a term as Chahman, such Commissioner shall 

16 contimie to serve as the Chairman of the Commission until 

17 reappointed or until his successor shall have been appointed 

18 and shall hare qualified. An individual may be appointed as 

19 a Commissioner at the same time he is appointed as Chair- 

20 man.". 

21 (b) Section 4(a) of the Communications Act of 

22 1934 (47 U.S.C. 154 (a) ) , is aineuded by deleting all after 
28 tiie word "consent" through "chairman." and inserting in 

24 lieu thereof the following: "of the Senate. The President 

25 shall appoint one of tlie Commissioners to serve as the Chair- 
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1 man of the Conimissioiiy by aud with the advice and consent 

2 of the Senate, for a term of 3 years: Provided, however, 

3 That upon the expinition of a term as Chairman, such 

4 Commissioner shall continue to serve as the Chainnan of 

5 tlie Commission until reappointed or until his suc<?essor shall 
5 have been appomted and sliall have qualified. An individual 

7 ma^ bo appointed as a Commissioner at the same time he 

8 is appointed as Chairman/'. 

9 (c) Section 1 (a) of the Federal Power Act (16 U.S.C. 

10 792) , as so designated by this Act, is amended by deleting all 

11 after "consent" through "oflSce" and insertmg hi lieu thereof 

12 the followmg: "of the Senate. The President shall appoint 

13 one of the Commissioners to serve as the Chairman of thie 

14 Commission, by and with the advice and consent of the Sen- 

15 at«, for a term of 3 yeai-s: Provided, however, That upon the 

16 expiration of a term as Chairman, such Commissioner shall 

17 continue to serve as the Chairman of the Commission until 
IS- reappointed or until his successor shall have Ijcen appointed 

19 and shall have (lualiliod. An individual may be appointed 

20 as a Commissioner at the same time he is api>ointed as 

21 Chairman.'^ 

22 (d) Section 4(a) of the Consumer Product Safety 

23 Act ( 1 5 U.S.C. 2053 (a) ) , is amended by deleting all after 

24 "consenf ' through "Commissioner.'' and inserting in lieu 

25 thereof the followmg: "of the Senate. The President shall 
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1 appoint one of the Commissioners to serve as die Chwman 

2 of the Commission, by and with the advice and consent of 

3 the Senate, for a term of 3 years: Provided, however, That 

4 upon the expiration of a term as Chairman, such Commis- 

5 sioncr shall continue to serve as the Chairman of the Com- 

6 mission until reappointed or until his successor shall have 

7 been appointed and shall have qualified. An individual may 

8 be appointed as a Commissioner at the same time he is ap« 

9 pointed as Chairman.". 

10 SEC. 12. AUTHORIZATION OF APPROPRIATIONa 

11 (a) Section 4 of the Communications Act of 1934 (47 

12 U.S.C. 154) , as amended by this Act, is further amended hy 

13 adding at the end thereof the following new subsection: 

14 ''(c) Amounts appropriated to carry out the funo- 

15 tions, powers, and duties of the Commission shall not exceed 

16 $57,717,000 for the fiscal year endmg September 30, 1978, 

17 $60,465,000 for the fiscal year ending September 30, 1979, 

18 and $63,213,000 for the fiscal year ending September 30, 

19 1980.". r 

20 (b) Section 2 of the Federal Tower Act (16 UJ3.0. 

21 795) is amended (1) by inserting ''(a)" unmediately be- 

22 fore the first sentence thereof; and (2) by adding at the end 

23 thereof the following new subsection: 

24 "(6) Amounts appropriated to carry out the funo- 

25 tions, powers, and duties of the Conmiissioii shall not exceed 
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1 $43,630,000 for the fisciil year ending September 30, 1978, 

2 and $45,680,000 for the fiscal j^ear endmg September 30, 

3 1979.". 

4 SEC. 13. CIVIL AERONAUTICS BOARD. 

5 (a) Section 204 of the Federal Aviation Act of 1968 
Q (49 U.S.G. 1324) is amended by add'mg at the end thereof 
7 the following new subsection: 

3 "(e)(1) Within 360 days after the date of enactment of 

9 this subsection, the Chairman of the Civil Aeronautics Board 

10 shall develop, prepare, and submit to the Congress and 

11 to the Administrative Conference of the United States an 

12 initial proposal setting forth a recodification of all of the rules 

13 which such Board has issued and which are in effect or 

14 proposed, as of the date of sudi submission. Each such 

15 recodification proposal shall, to the extent practicable and 

16 appropriate — 

17 "(A) recommend the transfer, consolidation, modi- 

18 fication, and deletion of particular rules and portions 

19 thereof, including reasons therefor; 

20 *' (^) recommend changes and modifications in the 

21 organization of such rules and in the technical presenta- 

22 tion and structure thereof ; and 

23 "(C) be designed to coordinate, to make more 

24 understandable, and to modernize such rules in order to 
'25 facilitate effective and fair administration thereof. 
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1 to, regolations, tho approyal or prescription for the fatiire of 

2 rates, wages, corporate or finandal structiire or reorganize- 

3 tions thereof, prices, facilities, appliances, sendees, or allow- 

4 ances thereof, or valuations, costs, or accounting, any general 

5 statement of policy, and any determination, directive, anthor- 

6 ization, requirement, designation, or similar such action. The 

7 term does not include any order, as sudi term is defined in 

8 section 551 (6) of titie 5, United States Code/'. 

9 (b) Section 204 of the Federal Aviation Act of 1958 

10 (49 U.S.O. 1324), as amended by tiiis Act, is furtiier 

11 amended by adding at the end thereof the foUowmg new 

12 subsection: 

13 '* (f) (1) The Civil Aeronautics Board ^^lall, in cooi>cra- 
^^ tion with any other interested department, agency, or 
15 instrumentality of the Federal Oovemment — 

IS " (A) make a full and complete review and study 

^'^ of the law of the United States reUting to the Board 

18 for the purpose of formulating and recommending 

19 to the Congress legislation that would better achieve 

20 tiie purposes for which the Board was established; and 

21 ''(B) review, study, and make recommendations for 
^ revision and codification of the statutes and other lawful 

23 authorities admmistered by or applicable to the Board; 

24 the repeal, transfer, consolidation, and modification of 

25 any particular provisions and portions thereof; any 
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2 SUdt rales shall take effect 90 days iiter tfa^ date of sub- 

2 mismm of sadi final pnyposaL 

3 " (4) Each duly authorized committee of the Oongrdss 

4 shally in the exercise of its oversight responsibility, examiiie, 

5 study, and take other appropriate action with respect to each 
g initial and fuial proposal sabmitted to the Congress and 
fj referred to such committee. 

g '' (5) The texi of each initial proposal submitted under 

9 paragraph ( 1 ) , and of each final proposal submitted under 

20 paragraph (S), shall be published in the Federal Begister 

][2 pursuant to section 553 of title 5, United States Code, and 

22 written comments thereon shall be invited. Any rule issued 

23 by the Civil Aeronautics Board which is not included in the 

24 recodified rules which take effect pursuant to paragraph (3) , 

15 by the time required, shall be of no force and effect alter 

16 such date. The fnrovisions of chapter 7 of title 5, United 

17 States Code, shall apply to rules repromulgated under this 

18 subsection. 

19 " (^) As used in this subsection, the tonu "rule" means 

20 the wliole or a part of a statement of general or particular 

21 applioablKty which is issued or promulgated by the Civil 

22 Aeronautics Board for future effect and which is designed • 

23 to implement, interpret, or prescribe law or policy or 

24 which describes the organis(ation^ procedure,- or practice 

25 requirements of spch Board, including, bat not limitfed 
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1 to, regulations, the approval or prescription for die future of 

2 rates, wages, corporate or financial structure or reorganiza- 

3 tions thereof, prices, facilities, appliances, services, or allow- 

4 ances thereof, or valuations, costs, or accounting, any general 

5 statement of policy, and any determination, directive, author- 

6 ization, requirement, designation, or similar such action. The 

7 term does not include any order, as such term is defined in 

8 section 551 (6) of title 5, United States Code/'. 

9 (b) Section 204 of the Federal A\iation Act of 1958 

10 (49 U.S.G. 1324), as amended by this Act, is further 

11 amended by adding at the end thereof the following new 

12 subsection: 

13 " (f) (1) The Civil Aeronautics Board Aall, in coopera- 

14 tion with any other interested department, agency, or 

15 instrumentality of the Federal Government— 

1* " (A) make a full and complete review and study 

^'^ of the law of the United States relating to the Board 

1^ for the purpose of formulating and recommending 

19 to the Congress legislation that would better achieve 

^ tike purposes for which the Board was established; and 

21 << (B) review, study, and make recommendations for 

^ revision and codification of the statutes and other lawful 

23 authorities admmistered by or applicable to the Board; 

M the repeal, transfer, consolidation, and modification of 

25 any particular provisions and portions thereof; any 
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2 changes and modifications in the organization and struc- 

2 tore of such statutes and in the technical presentation of 

3 matters included therein ; and such chaaiges in the author- 

4 ides delegated, the functions prescribed, and &e stmc- 

5 ture and procedures mandated or au&orized as the 
Q Board believes may coordinate, make more understand- 
7 able, and modernize the laws of the United States relat- 
g ing to aviation in order to facilitate effective and fair 
9 administration thereof and to enhance commerce and 

IQ protect consumers. 

11 "(2) The Chairman of the Board, if three or more 

12 {members agree, may appoint and compensate a quali- 

13 fied individual to serve as the director of the Board's law 

14 revision activity under this subsection. Such person shall be 

15 appointed without regard to the provision of title 5, United 

16 States Code, governing appointments in the competitive 

17 service, but at a rate not in excess of the maximum rate 

18 for GS-18 of the General Schedule under section 5332 of 

19 such title. The director shall serve as the Board's reporter 

20 and shall, subject to the direction of the Board, supervise 

21 the preparation of reports and the activities of applicable 

22 personnel. Individuals may be employed by the Board on 

23 a full- or part-time basis for purposes of assisting in, or 

24 contributing to, law revision activity provided for under this 

25 subsection, without regard to tiie civil service laws. Any 
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1 department, agency, or other instnunentality ef die Federal 

2 Oovemment sliall, to the extent of available resources and 

3 upon a writt^i request from the Chairman of the Board, 

4 make available to the Board such qualified peraonael (with 

5 their coiDsent and without prejudioe to their position and 

6 rating) , services, facilities, and informaticm as may be neces- 

7 sary or appropriate to assist in achieving the purposes of 

8 this subsection. 

9 '' (3) The Board shall establish an Advisory Oonmiittee 

10 on Law Revision to advise and consult with the Chair- 

11 man and other members and with its law revision staff. 

12 Except as otherwise provided in this paragraph, the members 

13 of such Advisory Committee shall be appointed by the Chair- 

14 man of the Board and shall be individuak who are especially 

15 qualified, by reason of knowledge, experience, or training, 
1^ to assist in law revision activity under this subsection. 

17 ''(4) The Board shall invite, and afford interested 

18 persons and other governmental entities an opportunity .to 

19 submit, comments and recommendations with respect to 

20 some or all of the law revision activity described in subpara^ 

21 graphs (A) and (B) of para^^ph (1). The Board shall 

22 evaluate and consider all responses and submissions received 

23 by it with respect to such law revision activity. The Board 

24 shall coordinate its law revision activity under this subsection 

25 with any such activity conducted by the Law Bevision Coun- 
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1 sel of the House of Representatives or the Congressional 

2 Research Service of the Idbrar)" of Congress. Each depart* 

3 ment, agency, and independent instrumentality of the Federal 

4 Qovemmont shall cooperate with, assist, and make appro- 

5 priate presentations, to and reviews for, the Board. 

6 '' (5) The Chairman of the Board shall submit to the 

7 Congress and the President — 

8 "(A) a preliminary report with respect to law 

9 revision activity under this subsection, including a state- 

10 ment indicating what, if any, additional legislative or 

11 other action is necessary to implement this subsection, 

12 not later than 6 months after the date of the enactment 

13 of this subsection ; and 

24 "(B) ^ fi*^*^l report with respect to law revision 
-15 activity under this subsection, not later than 2 years after 

25 the date of the enactment of this subsection. The final 
17 report shall include the text of tlie proposed revision and 
2g codification; an explanation of each significant provision 

19 proposed for inclusion therein; and analysis of the eco- 

20 nomic and other consequences of such revision and 

21 codification; a discussion of significant alternatives con- 
^ sidered but not recommended; and such other informa- 

23 tion as may be useful to the Congress. If any member 

24 of the Advisory Committee established under paragraph 

25 (3) disagrees with any matter included in the final 
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1 report, such member may submit a statoBent setting 

2 forth the reasons for such disagreement, which the 

3 Chairman of the Board shall include in an appendix 

4 to such report The final report shall be designed to 

5 facilitate congressional consideration of matters relat- 

6 ing to regulatory reform and shall be consistent with the 

7 purpose of the Congress in this subsection to clarify, 

8 simplify, and improve (botli substantively and techni- 

9 cally) the laws of the United States to aviation.''. 

10 (c) Title II of the Federal Aviation Act of 1958 is * 

11 amended by adding immediately after section 205 thereof 

12 (49 U.8.C. 1325) the following new section: 

13 ''Miscellaneous Pbovisions 

14 '*Sec. 206. (a) Petitions.— (1) Whenever, pursuant 

15 to section 553(e) of title 5, United States Code, an in- 

16 terested person (including a governmental entity) petitions 

17 the Board for the commencement of a proceeding for the 

18 issuance, amendment, or repeal of an order, rule, or reg- 

19 ulation under this Act, the Board shall grant or deny such 

20 petition within 120 days after the date of receipt of such 

21 petition. If the Board grants such a petition, it shall com- 

22 mence an appropriate proceedmg as soon thereafter as prac- 

23 ticable. If the Board denies such a petition, it shall set forth, 

24 and publish in the Federal Begister, its reasons for such 

25 denial. 
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1 "(2) If the Board denies a petition nnder paragraph 

2 (1) (or it fails to act thereon within the 120-day period 

3 established by such paragraph), the petitioner may com- 

4 mence a civil action in an appropriate district court of the 

5 United States for an order directing the Board to initiate a 

6 proceeding to take the action requested in such petition. Such 

7 an action shall be commenced within 60 days after the date 

8 of such denial or, where appropriate, within 60 days after 

9 the date of expiration of such 120-day period. 

10 "(3) If the petitioner, in a civil action commenced 

11 under paragraph (2) , demonstrates to the satis&tction of the 

12 court (by a preponderance of the evidence in the record 

13 before the Board or, in an action based on a petition on 

14 which the Board failed to act, in a new proceeding before 

15 such court) (A) that the failure of the Commission to grant 

16 a petition submitted under paragraph (1) is arbitrary and 

17 capricious; (B) that the action requested in such petition is 

18 necessary; and (G) that the failure of the Board to take such 

19 action will r^ult in the continuation of practices which are 

20 not consistent with or in accordance with this Act, such 

21 court shall order the Board to initiate such action. 

22 " (4) A court shall have no authority under this sub- 

23 section to compel the Board to take any action other than the 

24 initiation of a proceeding for the issuance, amendment, or 

25 repeal of an order, rule, or regulation under this Act. 
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1 ** (5) As used in tliis subsection, the term 'Board' in- 

2 eludes any division, individual member, administrative law 

3 judge, or any other person authorized to act on behalf of 

4 the Board in any part of the procceduig for the issuance, 

5 amendment, or repeal of any order, rule, or regulation under 

6 this Act 

7 "(b) CONGBESSIONAL AcCESS TO IXFOBMATION.— 

8 (1) Whenever the Board submits any budget estimate, re- 

9 quest, or information to the President or the Office of Man- 

10 agement and Budget, it shall concurrently transmit a copy of 

11 such budget estimate, request, or information to the Congress. 

12 (2) Whenever the Board submits any l^islative rec- 

13 ommendations, testimony, or comments on legislation to the 
j4 President or the Office of Management and Budget, it shall 
15 concurrently transmit a copy thereof to the Congress. No 
15 officer or agency of the United States shall have any author- 
17 ity to requu-e the Board to submit its legislative recommenda- 
Ig tions, testimony, or comments on legislation to any officer or 
29 agency of the United States for approval^^ comments, or re- 

20 view, prior to the submission of such recommendations, testi- 

21 mony, or comments to the Congress. 

22 ''(3) Whenever a duly authorized committee of the 

23 Congress which has responsibility for the authorization of 

24 appropriations for the Board makes a written request for 

25 doainients in the possession or subject to the control of the 
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1 Board, the Board shall, wltliiu 10 days after the date of 

2 receipt of such request, submit such documents (or copies 

3 thereof) to such committee. If the Board does not have any 

4 such documents in its possession, it shall so notify such com- 

5 mittee withm such 10-day period. Any such notice shall state 

6 the anticipated date by which such documents will be ob- 

7 tained and submitted to such committee. Whenever the 

8 Board transfers any document in its possession or subject to 

9 its control to any person or any other governmental entity, 

10 it shall condition such transfer on the guaranteed return l)y 

11 the transferee of such document to the Board so that the 

12 Board can comply with the requirement of this paragraph. 

13 This paragraph shall not be deemed to restrict any other au- 

14 thority of either House of Congress, or any conunittee or sub- 

15 committee thereof, to obtain documents. For purposes of this 

16 paragraph, the term 'document' means any book, paper, 

17 correspondence, memorandum, or other record, including a 

18 copy of any of the foregoing. 

19 "(c) Eepresentation.— ( 1 ) If— 

20 " (A) before commencing, defending, or intervening 

21 in, any civil action involving this Act (including an 

22 action to collect a civil penalty) which the Board or the 

23 Attorney General on behalf of the Board, is authorized 

24 , to commence, defend, or intervene in, the Board gives 

25 written notification and undertakes to consult with the 
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1 Attorney General with respect to such action; and 

2 "(B) the Attorney General fails within 45 day« 

3 after receipt of such notification to commence, defend, or 

4 intervene in, such action ; 

5 the Board shall have authority to commence, defend, or inter- 

6 vene in, and supcrsnsc the litigation of, such action (and any 

7 appeal of such action) in its own name by any of its at- 

8 lornoys designated by it for such purpose. 

9 "(2) Notwithstanding paragraph ( 1 ), the Board shall 

10 have authority (in its own name, by any of its own attorneys 

11 designated by it for such purpose) to seek temporary or 

12 preluninary injunctive relief in, or to initiate the defense of, 

13 any action in which the Board has given written notification 
^^ to the Attorney General under paragraph (1) (A). Such 
^*^ authority shall continue so long as the Attorney General fails, 
^^ within the time specified in paragraph (1) (B), to assume 
^ ' the prosecution or defense of such action. 

18 « ^3j rf jj^jj Board shall exercise the authority granted by 

^^ this subsection for the purpose of promoting, and in a manner 

20 which will promote, the eflfective enforcement of this Act. 

21 The Department of Justice shall, to the extent practicable, 
82 provide the Board with such assistance as ^1 promote the 
2^ successful and economical resolution of any civil action with 
2^ respect to which the Board exercises the authority granted by 
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1 sent any person before tlie Board in a profossional 

2 capacity.". 

3 (f) Section 201 (a) (2) uf the Fedenil Avmlion Aitt 

4 of 1958 (49 U.S.C. 1321 (a) (2) ) is amended by deleting 

5 the sentence tn^nning with tlic words "Hie President shall 
5 designate" and inserting in lieu thereof tlie following new 

7 sentence: "He President shall appoint one of the Cora- 

8 missioners to serve as the Chairman of the Commission and 

9 one of the Commissioners to serve as vice diairman ol the 

10 Commission, by and with the advice and consent of the 

11 Senate, for a term of 3 years: Pwiidcd, hwrcvcr, That 

12 upon the expiration of a term as Chairman or vice diair- 

13 man, such Conmiissioners shall continne to servo as the 

14 Chainnan or vice chairman of the Commission until r^ 

15 appointed or until their successors shall have been ap'^ 

16 pointed and shall have qualified. An individual may bo ap* 

17 pointed as a Commissioner at (lie same time he is appointed 

18 as Chainnan or Vice Chainnan.". 

19 (g) Section 203(a) of tlie Federal Aviation Act of 

20 1958 (49 U.S.C. 1323(a)) is amended (1) by inserting 

21 "(1)" inmiediately before the first paragraph thereof, and 

22 (2) by adding at the end thereof the following new 

23 pamgraph: 
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1 the United States onlessc die ctNDt In whirli saA mctiun was 

2 broiiglit dctemiines (liasod apm nm^iilmtioD ol all die rele- 

3 vaut circoiikitaiices, mdudiii]^ tbr statalonr rr^ponsikility of 

4 the Board and the paklic iutercst in encoumgiiig rather than 

5 mhibiting tlie exeR-ise of discn^tion) dial snefa exeicbe, per- 

6 fonnance, or failure to exenise or perform was unreason- 

7 able.". 

8 (d) Section 203(a) (if the Fi^ral xVviation Act of 

9 1958 (49 U.S.C. 1323(a) ) is amended by adding at die 

10 end thereof the following new sentence t **Xo funds appropri- 

11 ated under this subsection may be used to pay any claim* 

12 described in section 206 (a) , whether pursuant to a judgment 

13 of a court or under any award, compromise, or settlement of 

14 such ckim made under section 2672 of tide 28, United 

15 States Code, or under any other provision of law.". 

16 (e) Section 201(b) of die Federal Aviation Act of 
1'7 1958 (49 U.S.C. 1321 (b) ) is amended by striking out die 

18 last sentence thereof and inserthig in lieu thereof the follow- 

19 iug: **Xo member of the Board shall cagage in any other 

20 business, vocation, profession, or employment while serving 

21 as a member of the Board, and no person who is appointed 

22 to a term as a member of the Board after the date of enact- 

23 mont of this sentence shall, for a period of 2 years following 
2-t thp. terininati(Mi of service as a ni(»inber of the Board, repre- 
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1 sent any pcnson before the Board in a professional 

2 capacity.". 

3 (f) Section 201(a) (2) of the Federal Aviation Act 

4 of 1958 (49 U.S.C. 1321 (a) (2) ) is amended b^ deleting 

5 the sentence beginning with tlie words "The President shall 

6 designate" and inserting in lieu thereof the following now 

7 sentence: "The President shall appoint one of the Cora- 

8 missioners to serve as the ChaiiTnan of the Commission and 

9 one of the Commissioners to serve as vice chairman of the 

10 Commission, by and with the advice and consent of the 

11 Senate, for a term of 3 years: Pwiidcd, hoircicr, That 

12 upon the expiration of a term as Chairman or vice chair- 

13 man, such Conmiissioners shall continue to serve: as the 

14 Chairman or vice chainnan of the Commission until r^ 

15 appointed or until their successors shall have been ap« 

16 pointed and shall have qualified. An individual may bo ap- 

17 pointed as a Commissioner at the same time he is appointed 

18 as Chairman or Vice Chairman.". 

19 (g) Section 203(a) of the Federal Aviation Act of 

20 1958 (49 U.S.C. 1323(a)) is amended (1) by mserting 

21 "(1)" inmiediately before the first paragraph thereof, and 

22 (2) by adding at the end thereof the following new 

23 paragraph: 
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1 tions and comments received uiider sabdiTitsion (b) and 

2 itom any other 8oaroe; and (2) the reitultg ol additional 

3 study and review by sncik agency and its emjdoyees and 

4 consultants. Such mles shall take effect 00 days after the 
6 date of submission of such final proposal. 

6 ** (d) Each diily authorized committee of the Congress 

7 shall, in the exercise of its oversight responsibility, examine, 

8 study, and tako other appropriate action with respect to each 

9 initial and final proposal submitted to the Congress and 

10 referred to such committee. 

11 *' (e) Tlie text of eacli initial pro|>osal submitted under 

12 ' subdivision (a) , and of ewh final propo.^ submitted under 
1^ ' subdivision (o) , shall be published in the Federal Kegister 
14 pursuant to section 5^ of title 5, United States Code, and 
15. written comments thereon shall be invited. Any rule issued 

16 by the Interstate Commerce Commission which is not 

17 included in the recodified rules which take effect pursuant 

18 to subdivi-siou (c) , by the time required, shall be of no force 

19 and effect after such date. The provisions of chapter 7 of 

20 title 5, United States Code, shall apply to rules repromul- 

21 gated funder this paragraph. 

22 '' (f ) As used in this paragraph, the term '"rule" means 

23 tlie whole or a part of a statement of general or particular 

24 applicability which is issued or promulgated by the Iiiter- 
25' state Commerce Commission for futiu'e effect and which is 
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1 ''(3) bo designed to coordinate, to make more 

2 understandable, and to modernize such roles in order to 

3 facilitate efTectivc and fair administration thereof. 

4 Each such submission shall include the text of such rules, as 

5 proposed to be recodified, in their entirety; a comparative 

6 text of the proposed changes in existing rules; and explana- 

7 tory and supporting statements and materials. The rules, as 

8 proposed to be reeodilied, shall not be at variance, in any 

9 substantive respect, with the text of the rules of the Interstate 

10 Commerce Commission which are in effect or proposed as of 

11 the date of such subnussion. 

12 '' (b) Within 480 days after the date of enactment of 

13 this paragraph, the Administrative Conference of the United 

14 States shall submit to the Congress and to the Interstate 

15 Commerce Conmiission its conmients on each mitial proposal 

16 submitted under subdivision (a) , together with any recom- 

17 mendations and other material which it considers appropriate. 

18 " (c) Within 570 days after the date of enactment of 

19 this paragraph, the Chairman of the Interstate Conmierce 

20 Conmiission shall develop, prepare, and submit to the Con- 

21 gross, in accordance with the requirements described in sub- 

22 division (a) , a final proposal setting forth a recodification of 

23 all of the rules which such agency has issued and which are 

24 in effect or proposed, as of the date of such submission. Such 

25 submission shall reflect (1) evaluation of the recommendar 
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1 •tlons and comments received uiuler subdiTisiou (b) aiid 

2 fiom any other eouroe^ and (3) the results of additional 

3 study and review by such agency and its employees aiid 

4 . consultants. Such mles sbaQ take effect 90 days after the 
6 date of submission of such final proposal. 

6 '' (d) Each diily authorized committee of the Congress 

7 dball, in tlic exercise of its oversight responsibility, examine> 

8 study, and tako other appropriate action with respect to each 

9 initial and final proposal submitted to the Congress and 

10 referred to such committee. 

11 "(e) Tlic text of each initial proposal submitted under 

12 ' subdivision (a) , and of ewh final proposal submitted under 
1^ subdivision (o) , shall be published in the Federal Register 
14 pursuant to section o5S of title 5, United States Code, and 
15. written comments thereon shall be invited. Any rule issued 

16 by the Interstate Commerce Commission which is not 

17 included in the recodified rules which take effect pursuant 

18 to subdivision (e) , by the time nHjuired, shall be of no force 

19 and effect after such date. The provisions of chapter 7 of 

20 title 5, United States Code, shall apply to rules repromul- 

21 gated funder this paragraph. 

22 '' (f ) As used in this paragraph, the term '"rule" means 

23 the whole or a part of a statement of general or particular 

24 applicability which is issued or promulgated by the Ilitcr- 
25' state Commerce Commission for future effect and which is 
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1 designed to implement, interpret, or prescribe law or policy 

2 or which describes the organization, procedure, or practice 

3 requirements of such Commission, including, but not limited 

4 to, regulations, the approval or prescription for the future of 

5 rates, wages, corporate or financial structures or reorganiza- 

6 tions thereof, prices, facilities, appliances, services, or allow- 

7 ances thereof, or valuations, costs, or accounting, any general 

8 statement of i)olicy, and any determination, directive, author- 

9 ization, requirement, designation, or similar such action. The 

10 term does not include any order, as such term is defined in 

11 section 551 (6) of title 5, United States Code*". 

12 (b) Section 13(6) of the Interstate Commerce Act 

13 (49 TJ.S.C. 13(6)) is amended (1) m subdivision (a) 

14 thereof by striking out in the first sentence thereof "relating 

15 to common carriers by railroads"; and (2) in subdivision 

16 (e) thereof by striking out "relating to common carriers 

17 by railroad". 

18 (c) Section 17(15) of the Intestate Commerce Act (49 

19 U.S.C. 17 (15) ) is amended (1) by striking out "the Cora- 

20 mittee on" and all that follows through "of the Senate" in 

21 the first sentence thereof and inserting in lieu thereof "a duly 

22 Authorized committee of the Congress which has responsi- 

23 bility for the authorization of appropriations for the Commis- 

24 sion"; (2) by striking out "and which relate" and all that 

25 follows tiirough "common carrier by railroad subject to this 
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1 part" in the first sentence thereof; (3) by striking out ''to 

2 such committee/' and all that follows through the end 
8 of the first sentence thereof, and inserting in lieu thereof 

4 ''to such committee. If the Commission does not have any 

5 such documents in its possession, it shall so notify such 

6 committee withm such 10-day period. Any such notice shall 

7 state the anticipated date by which such documents will be 

8 obtained and submitted to such conmiittee." ; (4) by striking 

9 out "the preceding sentence" in the second sentence thereof, 

10 and inserting in lieu thereof "this paragraph"; and (5) 

11 by striking out the third sentence thereof. 

12 (d) Section 16 of the Interstate Commerce Act (49 

13 U.S.C. 16) is amended by adding at the end thereof the 

14 following new paragraph : 

15 " (14) (a) Except as otherwise provided in subdivision 

16 (b)or(c),if— 

17 " (i) before commencing, defending, or mtervening 

18 in, any civil action involving this Act (including an 

19 action to collect a civil penalty) which the Commission, 

20 or the Attorney General on behalf of the Commission, 

21 is authorized to commence, defend, or intervene in, the 

22 Commission ^ves written notification and undertakes to 

23 consult with the Attorney General with respect to such 

24 action; and 

25 "(u) the Attorney General fails within 45 days 
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1 after receipt of such notification to commence^ defend, 

2 or intervene, in, such action ; 

3 the Commission may commence, defend, or intervene in, 

4 and supervise the litigation of, such action (and any appeal 

5 of such action) in its own name by any of its attorneys desig- 

6 nated by it for such purpose. 

7 " (b) Except as otherwise provided in subdivision (c), 

8 in any civil action (i) relating to injunctive relief; (ii) 

9 relating to any consumer redress; (iii) to obtain judicial 

10 review of a rule, regulation, or order issued by the Gommis- 

11 sion; (iv) relating to enforcement of a subpena pursuant 

12 to, or relating to compliance with, an order under this Act; 

13 or (v) brought pursuant to section 222 (b) (1) of this Act; 

14 the Commission shall have exclusive authority to com- 

15 mence or defend, and to supervise the litigation of, such ao- 

16 tion (and any appeal of such action) in its own name by 

17 any of its attorneys designated by it for such purpose, unless 

18 the Commission authorizes the Attorney General to do so. 
19. The Commission shaU inform the Attorney General of the 

20 exercise of such authority. The exercise of such authority 

21 shall not preclude the Attorney General from intervening, 

22 to the extent authorized by other law, in such an action (or in 

23 any appeal of such an action) on behalf of the United States. 

24 *' (c) (i) If tiie Commission makes a written request to 

25 the Attorney General, within the 30-day period which begins 
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^ on the dote of the entry of the judgment in any cirQ action in 

2 which the Commission represented itself pursuant to sUb- 

o division (a) or (b), to represent itself before the Su- 

^ prenie Court in such action (tlirough an}' of its attome}'s 

g designated by it for such purpose), it may do so, if— 

g **(I) the Attorney General oonours with audi re- 

fj quest; or 

g " (11) the Attorney General, within the 60-day pe- 

g nod which begins on the date of the entry of such 

10 judgment, refuses to appeal or file a petition for a writ 

22 of certiorari, with respect to such civil action, or fails to 

22 take any action with respect to the Commission's request. 

23 If the Attorney General refuses so to appeal or file, he 

24 shall notify the Commission in witing of the ri'fusal and 
"25 of the reasons for such refusal, within such 60-day 

16 period. 

17 "(ii) Whenever the Attorney General represents the 

18 Commission before the Suprenie Court in any dvil action in 

19 which the Commission represented itself pursuant to sub- 

20 division (a) or (b), the Attorney General may not agree 

21 to any settlement, compromise, or dismissal of such action, 

22 or confess error in the Supreme Court with respect to such 

23 action, unless the Commission concurs. 

24 "(lii)For purposes of this paragraph (with respect to 
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1 representation before the Supreme Court) , the term *Attor- 

2 ney Generar inchides the Solicitor General. 

3 " (d) If, prior to the expiration <rf the 45-day period 

4 specified in snibdivision (a) or the 60-day i>eriod spoei- 

5 ficd in subdivision (c), any applicable right of the C'Oni- 

6 mission may be extin^^iished, due to any procedural reqnire- 

7 ment of any court with respect to the time within which 

8 any pleadings, notice of appeal, or other pertinent acts must 

9 be completed, the Attorney General shall have one-half of « 

10 the time prescribed in such suMivisions to comply with I 

11 any such precedurnl requirement of such court (including la 

!t 

12 any extension of such time granted by such coiu-t) (i) for the i 

13 purpose of commencing, defending, or intervening in a civil '\ 

1^ action, pursuant to sul)division (a), or (ii) for the pur- [ 

. , , ] 

1^ pose of refusing to appeal or file a petition for a writ of ' 

^^ certiorari with ^vritten notificatiofi or of failing to take any j 

^'^ action, pursuant to subdivision (c) (i) (II). 

18 *<(e) The provisions of this paragraph shall apply 

19 notwithstanding chapter 31 of title 28, Tnited States Code, 

20 or any other provision of law. 

21 ^< (f) Whenever the Commission 1ms reason to ))elievo 

22 that any person is liable for a criminal penalty under this 
2^ Act, the Commission shall certify the facts to the Att<»rney 
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1 General, whose duty it shall be to cause appropriate crimiiial 

2 proceedings to be bron^t 

8 " (g) • The provisions of this paragraph shall not apply 

4 lo any civil action commenced before the date of enactment 

5 of this paragraph/'. 

6 (e) (1) Section 2321 of title 28, United States Code, 

7 is amended in the first paragraph thereof by striking oat the 

8 period at the end thereof and inserting in lien thereof the 

9 following: ", except as otherwise provided in section 16 ( 14) 

10 of the Interstate Commerce Act (49 U.S.C. 16(14)).". 

11 (2) Section 2323 of title 28, United Stales Code, is 

12 amended (1) by striking oat, in the second {laragraph 

13 thereof, "The Interstate Conmieroe Commission and any" 

14 and inserting in lieu thereof "Any"; (2) by inserting "Inter- 
im state Commerce" inmiediately before "Commission, in 
1^ which" in the second paragraph thereof; and (3) by striking 
^'^ oat the first and foarth paragraphs thereof and designating 
1^ tlio remaining two paragraphs as subsections (a) and (b) , 

19 respectively. 

20 (f) Section 11 of the Interstate Conunerce Act (49 

21 U.S.C. 11) is amended by striking out "Said Commissioners 

22 shall not engage in any other business, vocation, or em- 

23 plojTnent." and ins^ing in lieu thereof the following: "Xo 
-4 Commissioner shall engage in any other business, vocation, 
25 profession, or employment while serving as a commissioner. 
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1 and no person who is apiK>inted to a tenn as a Oominis- 

2 sion«r after the date of enactment of this sentence shall, for 

3 a period of 2 years following the termination of service as a 

4 commissioner, represent any person 'before the Commission 

5 in a professional capacity.". 

6 (g) Section 11 of the Interstate Commerce Act (49 

7 U.S.C. 11) is further amended (1) by insertmg "(1)" 

8 inmiediately before the first sentence thereof; and (2) by 

9 adding at the end thereof the following new paragraph: 

10 "(2) Subsections (a) and (h) of section 2G80 of title 

11 28, United States Code, do not prohibit the bringing of a civil 

12 action on a claim against the United States which — 

13 " (a) is based upon — 

j4 **(i) niisreinesentation or deceit before Janu- 

ir> ary 1, 1979, on the part of the Commission or any 

16 employee thereof, or 

17 " (ii) any exercise or performance, or failure to 

18 exercise or perform, a discretionary function on the 

19 part of the Commission or any employee thereof 

20 before January 1, 1979, which exercise, perform- 

21 ance, or failure was grossly negligent; and 

22 "(b) is not made with respect to any agency action 

23 (as defined in section 551 (13) of title 5, United States 

24 Code) . 

25 In the case of a civil action on a claim based upon the exer- 
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1 cise or perfonxuince of, or failure to exerdse or perform, a 

2 discretionary function, no judgment may be entered against 

3 the United States unless the court in which such action was 

4 brou^t determmes (based upon consideration of all the rele- 

5 vant circumstances, including the statutory responsibility of 

6 the Conmiission and the public interest in encouraging rather 

7 than inhibiting the exercise of discreti<m) that such exerdse, 

8 performance, or failure to exercise or perform was unreason- 

9 able. No funds appropriated for the use of the Comnussion 

10 may be used to pay any claim described in this paragraph, 

11 whether pursuant to a judgment of a court or under any 

12 award, compromise, or settlement of such claim made under 

13 section 2672 of title 28, United States Code, or imder any 

14 other provision of law.". 

15 (h) Section 11 of the Interstate Conmierce Act (49 

16 U.S.C. 11) is amended by adding at the end thereof 

17 the following sentences: ''The President shall appoint one 

18 of the Oommissionei-s to serve as the Chairman ol the Com- 

19 mission, by and with the advice and consent of the Senate, 

20 for a term of 3 years: Provided, however. That upon the 

21 expiration of a term as Chairman, such Commissioner shall 

22 continue to serve as the Chairman of the Conmiission until 

23 reappomted or until his succe^or shall have been appointed 

24 and shall have qualified. An individual may be appointed 
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1 as a Commissioner at the same time he is appointed as 

2 Chairman.". 

3 (i) Section 17 of the Interstate Commerce Act (49 

4 U.S.C. 18) is amended by adding at the end thereof the 

5 following new subsection. 

6 " (3) Amounts appropriated to carry out the functions, 

7 powers, and duties of the Commission shall not exceed 

8 $59,850,000 for the fiscal year ending September 30, 1978, 

9 and $62,700,000 for the fiscal year ending September 30, 

10 1979.". 

11 SEC. 15. FEDERAL MARITIME COMMISSION. 

12 (a) Reorganization Plan Numbered 7 ot 1961 (75 

13 Stat. 840) is amended by adding at the end of part I there- 

14 of the following new section: 

15 "miscellaneous PROVISIONS 

16 '*Sbc. 106. (a) (1) Within 360 days after the date of 

17 enactment of this section, the Chairman of the Federal Mari- 

18 time Commission shall develop, prepare, and submit to the 

19 Congress and to the Administrative Conference of the United 

20 States an initial proposal setting forth a recodification of all 

21 of the rules which such Commission has issued and which 

22 are in effect or proposed, as of the date of such submission. 

23 Each such recodification proposal shall, to the extent prac- 

24 ticable and appropriate — 
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1 '' (A) rccoiumond the trausfer, consolidatiou, modi- 

2 ficatioii, and deletion of particular rules and portions 
3^ thereof y including reasons therefor ; 

4 '' (^) recommend changes and modifieations hi the 

5 organization of such rules and in the technical presenta- 

6 tion and structure thereof ; and 

7 " (C) be designed to coordmate, to make more un- 

8 derstandable, and to modernize such rules m order to 

9 facilitate efiFective and fair administration thereof. 

10 Each such submission shall include the text of such rules, as 

11 proposed to be recodified, in their entirety; a comparative 

12 text of the proposed changes in existing rules ; and explana- 

13 toiy and supporting statements and materials. The rules, as 

14 proposed to be recodified, shall not Ije at variance, in any 

15 substantive respect, with the text of the niles of the Federal 

16 Mai'itime Commission which are in eflfect or proposed as of 

17 the date of such submission. 

18 " (2) Within 480 days after die date of enactment of this 

19 section, the Administrative Conference of the United States 

20 shall submit to the Congress and to the Federal Maritime 

21 Commission its comments on each initial proposal submitted 

22 under paragraph (1), together with any recommendations 

23 and other material which it considers appropriate. 

24 "(3) Within 570 days after the date of enactment of 

25 this section, the Chairman of the Federal Maritime Corn- 
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1 mission shall develop, prepare, and sul)niit to the Congress, 

2 m accordance with the requirements de8eril)ed in paragraph 

3 (1), a final proposal setting forth a recodification of all of 

4 the niles which such agency has issued and which are in 

5 effect or proposed, as of the date of such submission. Such 

6 submission shall reflect (1) evaluation of the reconnnenda- 

7 tions and comments received under paragraph (2) and from 

8 any other source; and ^2) the results of additional study and 

9 review by such agency and its employees and consultants. 

10 Such rules shall take effect 90 days after the date of sul>- 

11 mission of such final proposal. 

12 " (4) Each duly authorized committee of the Congress 

13 shall, in the exercise of its oversight responsibility, examine, 

14 study, and take other appropriate action w ith respect to each 

15 initial and final proposal sul)mitted to the Congress and 

16 referred to such committee. 

17 ** (5) The text of each initial proposed submitted under 

18 paragraph (I), and of each final proposal submitted under 

19 paragraph (3), shall be published in the Federal Register 

20 pursuant to section 553 of title 5, United States Code, and 

21 written comments thereon shall be invited. Any rule issued 

22 by the Federal Maritime Commission which is not inchuled 

23 in the recodified niles which take effect pursuant to para- 

24 graph (3), by the time required, shall be of no force and 

25 and effect after such date. The provisions of chapter 7 of title 
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1 5, United States Code, shall apply to niles repromalgated 

2 under this section. 

3 '' (6) As used in this section, the term "nde" means the 

4 whole or a part of a statement of general or particular 

5 applica)>ility which is issued or promulgated by the Federal 

6 Maritime Conmiission for future effect and which is designed 

7 to implement, interpret, or prescribe law or policy or which 

8 describes the organization, procedure, or practice require- 

9 ments of such Conmiission, including, but not limited to, 

10 regulations, the approval or prescription for the future of 

11 rates, wages, corporate or financial structures or reorganiza- 

12 tions thereof, prices, facilities, appliances, sen-ices, or allow- 
18 ances thereof, or valuations, costs, or accounting, any general 
1* statement of policy and any detenninntion, directive, author- 
^^ ization, requirement, designation, or similar such action. The 
^® term does not include any order, as such tenn is defined in 
^"^ section 551 (6) of title 5, United States Code. 

^* "(b)(1) The Federal Maritime Commission shall, in co- 

^® operation with the Secretary of Commerce, the Secretary 

20 of the department in which the Coast Guard is operating and 

^^ any other interested department, agency, or instrumentality 

^ of the Federal Government— 

^ "(A) make a full and complete review and study 

^ of the law of the United States relating tc» the Com- 

mission for the purpose of formulating and recommend- 
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1 ing to the Congress legislation that would better achieve 

2 the purposes for which tlie Conrinrssion was established 

3 by reorganization plan; and 

4 '^(B) rei'iew, study, and make recomm^dations for 

5 ' revision and codification of the statates and other lawful 

6 authorities administered by or applicable to the Com- 

7 ' mission or otlierwiso set forth in title 46 of the United 

8 States Code, including tlie review df any existing pro- 

9 i>osa'ts> relating to the codilieatiott of such title 46; the 

10 repeal, tmnsfer, consolJdatioft, tttti modification of any 

11 particular provisions and portions thereof; any changes 
12' and modifications in the organization and structure of 

13 such title 46 and in the technical presentation of matters 

14 mcltfded therein; and such changes in the authorities' 

15 delegated, the functions prescribed, and the structure and 

16 procedtires mandated or authorised as the Commissibn 

17 believes may coordinate, make more understandable, and 

18 modernize the laws of the United States relating to 

19 shipping in order to facilitate effectrte and fair admm- 

20 istration thereof and to enhance commerce and protect 

21 consumers. ' 

22 " (2) The Chairman of the Comrtiisslon, if threte or more 

23 Gommissibiiei*s agree, itiay appoint and compensate a quali- 
24" iSed individual to serve as the director of tlie Commission's 
25 hw revision activity tmder' this^ subisectioft. Such pei*sori sKall 
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1 be appointed without regard to the provision of title 5, 

2 United States Code, governing appointments in the competi- 

3 tive service, but at a rate not in esfcess of the maximum rate 

4 for OS-18 of the General Schedule under section 5332 of 

5 such title. The durector shall serve as the Commission's re- 

6 porter and idiall, subject to the direction of the Commission, 

7 supervise the preparation of reports and the activities of ap- 

8 plicable personnel. Individuals may be employed by the 

9 Commission on a full- or part-time basis for purposes of as- 

10 sisting in, or contributing to, lav^ revision activity provided 

11 for under this subsection, without regard to the civil service 

12 laws. Any department, agency, or other instrumentality of 

13 the Federal Qovemment shall, to the extent of available re- 

14 sources and upon a written request from the Chairman of 

15 the Conmiission, make available to the Commission such 

16 qualified personnel (with their consent and without prejudice 

17 to their position and rating) , services, facilities and informa- 

18 tion as may be necessary or appropriate to assist in achieving 

19 the purposes of this subsection. 

20 '' (3) The Commission shall establish an Advisory Com- 

21 mittee on Law Bevision to advise and consult with the Chair- 

22 nian and other Commissioners and with its law revision staff. 

23 Except as otherwise provided in this paragraph, the members 

24 of such Advisory Conmiittee shall be appointed by the Chair- 

25 man of the Commission and shall be individuals who are 
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1 espedally qualified, by reason of knowledge, experience, or 

2 training, to assist in law revision activity under this subsec- 

3 tion. The Chairman of the Commission, the Secretary of 

4 Commerce, and the Secretary of the department in which 

5 the Coast Guard is operating (or their duly designated repre- 
Q sentatives) shall be members of such Advisory Committee ex 
7 officio. 

g ** (4) The Commission shall invite, and afford interested 

9 persons and other governmental entities an opportunity to 

IQ submit comments and recommendations with respect to some 

11 or all of the law revision activity described in subparagraphs 

12 (A) and (B) of paragraph (1). The Commission shall 

13 evaluate and consider all responses and submissions received 

14 by it with respect to such law revision activity. The Commis- 

15 sion shall coordinate its law revision acti^ty under this sub- 

16 section with any such activity conducted by the Law Revision 

17 Counsel of the House of Bepresentatives or the Congressional 

18 Research Service of the Library of Congress. Each depart- 

19 ment, agency, and independent instrumentality of the Federal 

20 Government shall cooperate with, assist, and make appro- 

21 priate presentations, to and reviews for, the Commission. 

22 " (5) The Chairman 4)f the Commission shall submit to 

23 the Congress and the President— 

24 *' ( A) a preliminary report with respect to law revi- 

25 sion aictivity under this subsection, including a statement 
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1 indicating what, if any, additional legislative or other 

2 action is necessary to hnplcnient this subsection, not later 

3 tlian 6 months after the date of the enactment of this 

4 mibsoction; and 

5 **(B) a final report with respect to law revision 

6 activity under this subsection, not later dian 2 years after 

7 the date of the enactiiicnt of this subsection. The final 

8 reiH)rt shall include tlie text of the proposed revision and 

9 codification ; and explanation of each significant provision 

10 proposed for mclusion therein; an analysis of tho cco- 

11 noniic and otlier consequences of such rovi<<ioii and 

12 codification; a discussion of significant alteraatives cou- 

13 . . sidei'ed but not recommended ; and such other infonna- 

14 tion as may be usefid to tlie Congress. If any member 

15 ■ of the Advisory Committee established under paragrapli 

16 (3) disagrees with any matter included in tho final 

17 report, such member may submit a statement setting 
18. forth the reasons for such disagreement, which the 
1j9 Cfaainuah of tiie Commission shall include in an api)en- 

20 dix to such report. The final report sliall be designed . 

21 to facilitate eoiigressional consideration of matters relat- 

22 ing to regdlaloiy reform and (^all bo consistent with the 

23 purpose of the Congress in this f«nbscctton to clarify, 

24 " simplify, and improve (both substantirelj^ and techni- 

25 cally) the laA's of the UnitM Stiitcs to shipping. 
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1 "(c) Petitions.-— ( 1 ) Whenever, pursuant to sectidai 

2 553(e) of title 5, United States Code, an interested persoin 

3 (includinf^ a goveiiiniental entity) petitions the Commissioii 

4 for the comnieneement of a i)roceeding for the issuande, 

5 ainendment, or rei)eal of an order, rule, or regulation nii- 

6 der any lawfid authority granted to the Commission, the 

7 Commission shall grant or deny such petition within 120 

8 days after the date of receipt of such petition. If the Cora- 

9 mission grants such a petition, it shall commence an appn)- 

10 priate proceeding as soon thereafter as practicable. If the 

11 Commission denies such a petition, it shall set forth, and 

12 publish in the Federal Register, its reasons for such denial. 

13 "(2) If the Commission denies a petition under pam-^ 

14 graph (1) (or if it fails to act thereon within the 120-day 

15 period established by such pargaraph), the petitioner may 

16 commence a civil action in an appropriate district court of 

17 the United States for an order directing the Counnissimi to 

18 initiate a proceeding to take the action requested in sucii 

19 petition. Such an action shall be conimencx?d within GO dayt 

20 after the date of swh denial or, where appropriate, witliin 

21 60 days after the date of expiration of such 120*day period. 

22 "(3) If the petitioner, in a civil action comnieuced 

23 under paragi'aph (2), demonstrates to the satisfaction of the 

24 court (by a preponderance of the exidence in the record be- 

25 fore the Commission or, in an action based on a petition on 
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1 which the Conuiiission failed to act, in a new proceeding 

2 before such court) (A) that the failure of the Conunission to 

3 grant a petition submitted under paragraph (1) is arbitrary 

4 and capricious; (B) tliat the action requested in such petition 

5 is necessary; and (C) that the failure of the Commission to 

6 take such action will result in the continuation of practices 

7 which are not consistent witli or in accordance with the 

8 responsibilities of the Commission, such court shall order the 

9 Commission to initiate such action. 

10 ''(4) A court shall have no authority under this sub- 

11 section to compel the Commission to take any action other 

12 dian the initiation of a proceeding for the issuance, amend- 

13 ment, or repeal of an order, rule, or regulation under any 

14 lawful authority granted to the Commission. 

15 " (5) As used in this subsection, the term ^Commission' 

16 includes any division, uidividual Commissioner, administra- 

17 tive law judge, employee board, or any other person au- 

18 thorized to act on behalf of the Conunission in any part of the 

19 proceeding for the issuance, amendment, or repeal of any 

20 order, rule, or regulation under any lawful authority granted 

21 to the Conunission. 

22 "(d) COKGKESSIOXAL AcCESS TO INFORMATION.— 

23 ( 1 ) Whenever the Commission submits any budget estimate, 

24 request, or infoTOation to the President or the Office of Man- 
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1 agement and Budget, it shall concurrently transmit a copy of 

2 such budget estimate, request, or information to the Congress. 

3 " (2) Whenever the Commission submits any legislative 

4 recommendations, testimony, or comments on legislation to 

5 the President or the Office of Management and Budget, it 

6 shall concurrently transmit a copy thereof to the Congress. 

7 No officer or agency of the United States shall have any au- 

8 thority to require the Commission to submit its legislative 

9 recommendations, testimony, or comments on legislation to 

10 any officer or agency of the United States for approval, com- 

11 ments, or review, prior to the submission of such recom- 

12 mendations, testimony, or comments to the Congress. 

13 "(3) Whenever a didy authorized conmiittee of the 
^^ Congress which has responsibility for the authorization of 
^^ appropriations for the Commission makes a written request 
^^ for documents in the possession or subject to the control of 
^'^ the Commission, the Commission shall, within 10 days after 
^^ the date of receipt of such request, submit such documents 
1^ (or copies thereof) to such committee. If the Commission 

20 does not have any such documents in its possession, it shall 

21 so notify such committee within such 10-day period. Any 

22 such notice shall state the anticipated date by which such 

23 documents will be obtained and submitted to such com- 

24 mittee. Whenever the Commission transfers any document 
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1 in its posMessiou or .subject to its control to any person or 

2 aiiyothcr governmental entity, it shall condition such trans- 
^ let oil tlie guaranteed return by the transferee of such docu- 

4 ihelit to the Commission so that the Commission can comply 

5 - ^ith the requirement of this paragraph. This paragraph shall 
§ not be deemed to restrict any other authority of either House 

7 of Congress, or wiy committee or subconmiittee thereof, to 

8 obtain documents. For purposes of this paragraph, the term 
r 9 ,, 'doeiunont' means any book, paper, correspondence, memo- 

10 = noiduni, or other record, or any copy thereof. 

11 , J^SIe) BlIlPRlJSENTATIOX.— (1) If— 

12 *M^^) before commencing, defending, or intervening 
J3 in, any civil action hivolving any lawful authority 
114 ;,.'r< granted to the Commission (including an actio^x to colloct 
jl5^. , , a civil penalty) which tlic ComiiiLssion or the Attorney 
lie General ou behalf of the Cpnuuission, is authorized to 
•17 comminicc, defend, or intervene in, the Commission gives 
m written notification and undertakes to consult with the 
j9* : Attorney General with respect to such action; and 

30 ' ''(B) the Attorney General fails within 45 days 

21 ' • after receipt of such notification to Qommence, defend, 
82 or intervene in, sudi action; 

23 the Commission shall have authority to conuuence, defend 

24 or intervene in, and supervise the litigation of, such action 
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1 (and any appeal of such action) in its own name by any of 

2 its attorneys designated by it for such purpose. 

3 "(2) Notwithstanding paragraph { 1 ), the Commission 

4 shall have authority (in its own name, )>y any of its own 

5 attorneys designated by it for such purpose) to seek tem- 
Q porary or preliminary injunctive relief in, or to initiate the 

7 defense of, any action m which the Commission has given 

8 written notification to the Attorney General under paragraph 

9 (1) (A). Such authority shall continue so long as the At- 

10 tomey General fails, within the tune specified in paragraph 

11 ( 1 ) (B) , to assume the prosecution or defense of such action. 

12 "(3) The Commission shall exercise the authority 

13 granted by this subsection for the purpose of promoting, and 

14 in a manner which will promote, the effective enforcement of 

15 the authorities granted to the Commission. The Department 

16 of Justice shall, to the extent practicable, provide the Com- 

17 mission with such assistance as will promote the successful 

18 and economical resolution of any civil action with respect to 

19 which the Commission exercises the authority granted by this 

20 subsection, and the Commission shall cooperate with such 

21 department in all other actions. 

22 " (4) The provisions of this subsection shall not apply 

23 to any civil action commenced before the date of enactment 

24 of this subsection. 
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1 *'(f) Accountability.— Subsections (a) and (h) of 

2 section 2680 of title 28, United States Code, do not prohibit 

3 the bringing of a civil action on a claim against the United 

4 States which— 

5 "(1) is based upon — 

6 *^ {^) misrepresentation or deceit before Janu- 

7 ary 1, 1979, on the part of the Conamission or any 

8 employee thereof, or 

9 "(B) any exercise or performance, or failure to 

10 exercise or perform, a discretionary function on the 

11 part of the Commission or any employee thereof be- 

12 fore January 1, 1979, which exercise, performance, 

13 or failure was grossly negligent ; and 

14 " (2) is not made with respect to any agency action 

15 (as defined in section 551 (13) of title 5, United States 

16 Code). 

17 In the case of a civil action on a claim based upon the exer- 

18 cise or performance of, or failure to exercise or perform, a dis- 

19 cretionary function, no judgment may be entered against the 

20 United States unless the court in which such action was 

21 brought determines (based upon consideration of all the rele- 

22 vant circumstances, including the responsibility of the Com- 

23 mission and the public interest in encouraging rather than 

24 inhibiting the exercise of discretion) that such exercise, per- 

25 formance, or failure to exercise or perform was unreasonable. 
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1 No funds appropriated for the use of the CJommission may bo 

2 used to pay any claim described m this subsection, whether 

3 pursuant to a judgment of a court or under any award, com- 

4 promise, or settlement of such claim made under section 2672 

5 of title 28, United States Code, or under any other provision 

6 of law.". 

7 (b) Section 102 of Reorganization Plan Numbered 7 of 

8 1961 (75 Stat. 840) is amended by adding at the end 

9 thereof the following hew subsection : 

10 " (e) No Commissioner shall engage in any other busi- 

11 ness, vocation, profession, or employment while serving as 

12 a Commissioner, and no person who is, on or after May 11, 

13 1976, a Commissioner shall, for a period of 2 years foUow- 

14 ing the termination of service as a Conmiissioner, represent 

15 any pei*son before the Commission in a professional 
IG capacity.". 

17 (c) Section 102 (b) of Reorganization Plan Xumbcred 

18 7 of 1901 (75 Stat. 840), as aineiKled ))y this Act, is 

19 amended by replacing subsection (b) with the following 

20 ucw subsection: ''The President shall appoint one of the 

21 Commissioners to serve as the Chairman of the Commission, 

22 by and with the advice and consent of the Senate?, for a term 

23 of 3 years: Provided ^ however ^ That upon the expiration 

24 of a tenii as Chairman, such Commissioner shall continue 

25 to serve as the Chairman of the Commission until reap- 
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1 ix>iiite(l or until liis successor shall have been appomtcd and 

2 shall have qualified. An individual niay be appointed as a 

3 Commissioner at the same time he is appointed as Chair- 

4 man.". 

5 (d) Section 106 of Reorganization Plan Numbered 7 

6 of 1961 (75 Stat. 840) , as amended by this Act, is' further 

7 amended by inserting at the end thereof the following new 

8 subsection : 

9 (g) Amounts appropriated to carry out the func- 

10 tions, powei-s, and duties of the Commission shall not 

11 exceed $8,715,000 for the fiscal year ending September 30, 

12 1978, $9,130,000 for the fiscal year ending September 30, 

13 1979, and $9,545,000 for the fiscal year ending September 

14 30, 1980.". 
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Executive Office of the President, 
Office of Management and Budget, 

Washington, D,C., May 11, 1917. 
Hon. Warren G. Magnuson, 

Chairman, Committee on Commerce, Science, and Transportation, U.S. Senate, 
Washington, D.C. 

Dear Mr. Chairman: This is in response to the Couunittee's request for our 
views on S. 263, the •'Interim Regulatory Reform Act of 1977.' 

S. 2^ would require the seven regulatory agencies subject to the oversight 
responsibility of your committee to recodify all existing rules and regulations 
without substantive change, as well as review their existing statutory authority 
and recommend appropriate changes. In addition, the bill would mandate 
promopt response by the affected agencies to i)etitions fcr the issuance, amend- 
ment, or repeal of rules and regulations, require the simultaneous transmission 
of the budgetary or legislative recomendations to the President (or the OflBce 
of Management and Budget) and the Congress, and provide civil litigating au- 
thorities for those agencies which do not now have such authority. Other provi- 
sions of S. 263 would provide for the appointment of an agency chairman for a 
fixed term, strengthen existing conflict of interest rules to prevent former agency 
members from exploiting past relationships with the agency, and place the 
agencies' employees engaged in investigative, inspection, or law enforcement 
functions under the protection of the Federal criminal code. Finally, S. 263 con- 
tains appropriations authorizations for each agency for fiscal years 1978, 1979, 
and 1980. 

We have reviewed the testimony of the affected agencies on this legislation. 
Our comments address only those provisions of special concern to this oflace. 

Recodification of existing rules and regulations 

The President has expressed his concern about the complexity of regulations 
promulgated by the agencies; we agree with bills intent that agency regula- 
tions ought to be consistent, precise and in "understandable English" and that 
agencies should constantly subject their rules and regulations to regular re- 
examination. However, we do not believe that the provisions of S. 263, which 
mandate a costly editorial revision of complex programs, will contribute to 
this objective. Likewise, the time constraints imposed in the bill's schedule for 
recodification of existing and proposed rules are too severe to i>ermit thorough 
and well-considered review and revision of existing rules, as well as development 
of meaningful comment (and agency review of comments) by the Administrative, 
Conference, the Congress, and the interested public. 

We believe the preferable approach to requiring periodic review of agency 
regulations is in the context of Sunset reviews, such as those mandated by S. 2. 
Should such legislation become law, all agency programs will be periodically sub- 
ject to a thorough leexami nation by both the President and the Congress. If a 
statutory mandate is necessary for an agency to recodify its regulatory pro- 
gram, it should be done on an individual agency basis, and after that agency's 
program has been thoroughly reexamined under Sunset procedures. 

Law revision 

S. 263 would direct each of the seven agencies to conduct a three-year full 
review of the statutory and case law relating to the agency and to make recom- 
mendations to the Congress for revision and codification of the statutes. The 
puriK)se of the study and recommendations is to facilitate congressional con- 
sideration of regulatory reform and to clarify, simplify, and improve applicable 
law, both substantively and technically. 

AVe agree that agency mandates should be subject to periodic and full review, 
and the Sunset concept is intended to do this. Likewise, a primary responsibility 
of any Government agency is to continually reexamine its statute and, if neces- 
sary, propose legislation to correct existing statutory deficiencies in its program : 
any agency not doing this would be lax in its responsibility to effectively and 
fairly administer its laws. 

In this connection, comprehensive reviews of the statutory authority of the 
Civil Aeronautics Board and the Federal Communications Commission are un- 
derway in the Committee and in the House Subcommittee on Communications. 
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The language in S. 263, however, so overlaps those initiatives that it should be 
coordinated with them, rather than be enacted separately. Similarly, the Federal 
Power Commission functions are proposed to be shifted to a new Department of 
Energy. In our view, any major overhaul of the statutory functions of the Federal 
Power Commission should be referred until that major energy reorganization 
effort has been completed. 

Congressional access to information 

S. 263 would also establish a uniform requirement that the agencies covered 
transmit to the Congress copies of budget information, legislative recommenda- 
tions, testimony for congressional hearings, and comments on legislation at the 
same time such materials are transmitted to the President or to the Office of 
Management and Budget. The bill further provides that no officer and no other 
agency of the United States shall have authority to require these agencies to 
submit legislative recommendations or comments for approval, comments or re- 
view prior to their submission to Congress. We are opposed to these provisions. 

The basic problem with requiring agencies to submit their budgets to the Office 
of Management and Budget and Congress concurrently lies in the timing of the 
submission of budget information to the Congress. The budgets of individual 
agencies — including the independent regulatory commissions — have important 
relationships with those of other agencies and programs of the Government. Such 
relationships cannot be seen or evaluated until the entire budgetary picture is 
revealed when the President sends his Budget to the Congress. Premature dis- 
closure of individual agency budget requests could force the Congress to con- 
duct a narrowly-focused, disjointed consideration of such requests. 

The Office of Management and Budget supports the sharing of agency bud- 
get requests with the Congress after the President's Budget has been transmitted 
to the Congress. The heads of agencies may provide information concerning 
their budget requests to the President when the Congress asl^s for this informa- 
tion in connection with its consideration of the President's Budget. Additionally, 
provisions of the Congressional Budget and Impoundment Control Act of 1974 
provide a statutory right of Congress to obtain the appropriate data and in- 
formation which the Congress may need for its budgetary decisions. 

Rather than encouraging procedures whereby Congress receives some agency 
budget information in a piecemeal fashion, we would urge instead that the Presi- 
dent and the Congress continue to work together to develop ways in which the 
budget process as a whole can be improved. We look forward to our joint con- 
sideration of the possibility of instituting zero-base reviews of government pro- 
grams and anticipate that significant budget reform can be achieved through 
these efforts. 

Similarly, the Office of Management and Budget's legislative review and co- 
ordination function is intended to assist the President (or his policy represen- 
tatives) in developing and presenting a coherent, coordinated legislative 
program and coordinated views on pending legislation. Coordination by the 
Office of Management and Budget of legislative proposals and positions by the 
various agencies serves several imiwrtant purposes for the Administration, in- 
dividual agencies, and the Congress: (a) it provides a mechanism for develop- 
ment of a coherent legislative program for the President; (b) it encourages the 
various agencies to take the problems and concerns of other agencies into ac- 
count; (c) it facilitates the development of a consistent Administration position 
on legislation; and (d) it assures that the Congress gets coordinated and infor- 
mative agency views on legislation under consideration. 

Moreover, legislative communications may be submitted to the Congress with- 
out prior coordination by this Office where time limitations do not permit such 
coordination to be achieved. As a result, agencies are not and have not been pre- 
cluded from taking timely positions on legislation pending in the Congress. 

We believe that both the President and the individual agencies benefit from 
this service and that all agencies should have access to it. 

Avoidance of conflict of interest 

The bill contains several provisions which preclude former members of the 
agencies from practicing or representing any person before their respective agen- 
cies for two years after they leave office. As you know, the President transmitted 
to the Congress on May 3, 1977 his proposal entitled the "Ethics in Government 
Act of 1977", which calls for a three-part program of financial disclosure for 
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senior EJxecutive branch officials, creation of a new Office of Ethics in the Civil 
Service Commission and strengthened restrictions on i)ost-employment activities 
of Executive branch officers and senior employees. Specifically, the President 
proposed : 

(1) An extension of the current prohibition on appearances before an agency 
of former employment on matters that were under the official's responsibility : 

By extending the period of the prohibition from one year to two ; and 
By including informal as well as formal contacts. 

(2) A new and broader ban on formal or informal contact on other matters 
with agencies of former employment, for a period of one year after the end of 
government service. 

In our view, post-employment restrictions designed to prevent the misuse of 
influence acquired by Government officials should be broadly applied to all sen- 
ior Executive branch officials. Therefore, we urge that consideration of the con- 
flict of interest provisions in S. 263 be deferred and that the proposed Ethics in 
Government Act be enacted instead. 

Appropriations authorizations 

S. 263 would authorize appropriations for fiscal years 1978, 1979, and 1980 for 
the Federal Communications Commission, Federal Power Commission, Civil 
Aeronautics Board, Interstate Commerce Commission, and the Federal Maritime 
Commission. We believe it premature to reach judgments on the appropriate 
authorization amounts in 1979 and 1980 before the President's Budget for those 
years. Therefore, we suggest that the committee consider 1979 and 1980 authori- 
zations for each agency of **such sums as may l)e necessary." 

With respect to the provisions establishing civil litigation authority for the 
agencies, limiting the ai)pointment and tenure of agency chairmen, providing for 
the hiring of civil suits against the agencies for alleged malfeasance or non- 
feasance, and including certain i>ersonnel of the agencies under the protection 
of the Federal criminal code, we defer to the views of the Department of Justice. 
However, if the bill's provisions regarding the term of office and the appointment 
and removal of agency chairmen would restrict the President's power to select 
a chairman or remove him from that office, we strongly oppose these provisions. 
We urge the Committee to request and consider the additional views of the 
Department of Justice on this legislation before taking action. 
Sincerely, 

James M. Frey, 
Assistant Director for 
Legislative Reference. 

Senator Ford. AVo will now proceed with the ICC. 
Mr. Clapp. Thank you. 

STATEMENT OF HON. CHARLES L. CLAPP, ACTING CHAIRMAN, 
INTERSTATE COMMERCE COMMISSION; ACCOMPANIED BY 
A. DANIEL O'NEAL, CHAIRMAN DESIGNATE; ROBERT BROOKS; 
AND MARK EVANS 

I am Charles L. Clapp. On my risrht is A. Daniel O'Xeal of the 
Commission, the Chairman-designate. T had hoi)ed he would be 
named chairman on Friday so he could represent the Commission 
today. 

To his ri^ht is Robert Brooks, the Director of our Office of Pro- 
ceedings. To my left is Mark Evans, the General Counsel of the 
Commission. 

The Commission is pleased to have this opportunity to express its 
views on those ])rovisions of S. '268. the Interim Re^rulatory Reform 
Act of 1977 which affect the ICC. The bill would bring Commission 
personnel under protection of IS F.S.C. 1114, which makes it a 
Federal offense to kill designated Federal officei's and employees 
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while in the performance of their duties. Of equal importance is 
the cross reference to the above section in 18 U.S.C. Ill, which in- 
cludes all those named in 18 U.S.C. 1114, providing stiff penalties 
for those convicted of assaulting, resisting, or otherwise impeding 
the named Federal employees in the performance of their duties. 
The Commission has repeatedly requested this protection for its em- 
ployees. We heartily support this provision. 

Section 14(a) would require the Chairman of the ICC to prepare 
an initial proposal setting forth recodification of all its "rulers" 
and to submit that recodification to the Congress and to the Admin- 
istrative Conference of the United States within 360 days of the 
enactment. 

The very volume of regulatory agency rules presents a formidable 
picture : The ICC's regulations comprise over 1,500 pages in the Code 
of Federal Regulations. There probably are items in those regulations 
that are out of date or almost never invoked. No doubt there are 
duplications, and there is language that could be clarified. We would 
like to stress, however, that our rules are constantly being revised. 
The Commission's i^gulations in October 1975, consisted of 145 in- 
dividual sections, 59 of which, or over 40 percent, have been the sub- 
ject of review and amendment since that date. Moreover, the Com- 
mission's regulations were completely revised and recodified in 1967, 
following the creation of the U.S. Department of Transportation 
and the consequent transfer of jurisdiction over mattei-s such as 
safety. We submit that a complete recodification of our rules is not 
required at this time. 

The Commission recognizes the need for constant vigilance on the 
part of every governmental bo<:ly to keep its rules and regulations up 
to date, internally consistent, understandable, and as short and simple 
as possible. But while we fully supix)rt the goals of section 14(a) 
of S. 263, we question whether a 1-year crash program of agency 
rules recodification is the best way to achieve those goals. Given the 
volume, we fear that little more than a superficial review could be 
accomplished. The same problem would face the Administrative 
Conference and members of the public, which would be called upon 
to comment on recodified rules from several agencies simultaneously. 

I suspect that Congress also would be hard pressed to do an eflfec- 
tive job of reviewing these proix)sals in 90 days. 

We think that a better way to tackle recodification would be on 
a more gradual, but regular, basis. The Congress could require that 
each agency provide for approval a schedule according to which all 
rules of a particular category would be reviewed and recodified 
regularly, with the review of the entire body of agency rules taking 
place once every 3 to 5 years, depending upon the volume of regula- 
tions involved. The schedule submitted by the agency would become 
effective within a gi ^on time in the absence of congressional dis- 
approval. Rules not recodified accx)rding to the schedule would 
automatically cease to be effective. 

Subsections 14 (b) and (c) extend to all modes of surface trans- 
portation the provisions of the 4R Act that insure expeditious initial 
action on rulemaking petitions and provide for timely delivery of 
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documents from the Commission to the Congress. We support such 
an extension. 
Section 14(f) would amend section 11 of the act to add that: 

No person who is appointed to a term as a Commissioner after the date of 
enactment of this sentence shall, for a period of two years following the termi- 
nation of service as a Commissioner, represent any person before the Commis- 
sion in a professional capacity. 

The Commission believes this amendment may not accomplish its aim. 

It is intended to perform the important function of eliminating 
conflict of interest situations that might develop in the transition 
from a Commission position to a post in the private sector. There is 
question that representation by a former Commissioner of a party 
to a proceeding before the Commission of which the ex-Commissioner 
previously was a member has the ix)tential for conflicts of interest. 
The ix)ssibility exists that the opportunity for postagency employ- 
ment could influence an individual during his service with the Gov- 
ernment, and there is also the greater possibility that former Com- 
missioners would exert undue influence on those with whom they 
have had a previous close association. The extent of such influence 
would vary with individuals and may depend more on the integrity 
of the Government employee than on any other factor. The quality 
of the individual in Govermnent is critical. 

Section 14(f) makes no distinction between Commissioners w^ho 
leave the agency voluntarily in the middle of a term and those who 
leave involuntarily, at the end of fixed terms or upon a change in 
administration. Even the one statutory prohibition that presently 
exists on this subject, section 4(b) of the Communications Act, which 
the S. 3308 report indicates is the model for new provisions, provides 
that its restriction on repi*esentation — which only extends for a 
year — "shall not apply to any Conunissioner who has served the 
full term for which he was appointed.-' This exception is well ad- 
vised since it may be unfair to place broad limitations on the future 
employment of a Commissioner who has served his term and is not 
leaving the agency vohmtarily. 

The prohibition also suffers from being ambiguous and subject 
to different interpretations. 

The possibilities for conflict of intercvst are already addressed 
either by statute or in the case of this agency at least, by Commis- 
sion rule. These provisions include 18 U.S.C. 207, which precludes 
former agency employees or members from acting as agents or 
attorneys in connection with proceedings in which they pailicipated 
as an agency employee or members and from apjx^^ring personally 
within 1 year after their employment ceases. 

Similarly, Canon 9-101 of the code of professional responsibility 
of the American Bar Association provides that a lawyer shall not 
accept private employment in a matter in which he had substantial 
responsibility while he was a public employee. Moreover, section 17 
of the Commission's Canons of Conduct for Members or Employees 
[49 C.F.R. 1000.735-17] provide that no Commission member or 
employee should participate in any matter involving a party with 
whom he is negotiating for future employment. 
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Another series of relevant prohibitions are the Commission's rules 
against ex parte communications — section 18 of the Commission's 
Canons of Conduct and appendix C of the Commission's ^neral 
rules of practice. These rules prohibit ex parte communications of 
any kind between Commission personnel and parties involved in 
on-the-record proceedings, such as ex-Commissioners, on the merits 
of any proceeding in which the Commission persomiel are involved. 
Similar prohibitions are contained in section 4 of the recently en- 
acted Government in the Simshine Act. 

If, the employment prohibition contained in subsection 14(f) is 
to be retained, it seems desirable for Congress to offset, in some way, 
the disincentive that this provision creates. A majority of the Com- 
mission believes that one step might be to establish a system under 
whidh ex-Commissioners receive all or part of their Commissioner 
salaries during the period when their employment opportunities 
are restricted. 

In mj^ statement you will find my dissent from that view as well 
as the dissent of Commissioner Christian. There may be other bene- 
fits that would help to balance out the detrimental eflfect of subsec- 
tion 14(f) but the subsection standing alone could well make it 
increasingly difficult to recruit top flight regulatory agency members. 

In sum, we think that the limitations on employment contained 
in S. 263 on balance run counter to the public interest. At a mini- 
mum, any such prohibition should be limited to those Commissioners 
who resign from office prior to the expiration of their terms and 
should provide authority for some person, such as the Attorney 
General, to grant a waiver in exceptional circumstances. 

Subsection 14(g) contains an additional amendment to section 11 
of the act, which would limit the instances where the agency could 
invoke the defense of sovereifm immunity in certain toit actions. 

These new provisions would be put into effect for a trial period 
ending on January 1, 1979. The Commission believes that the pro- 
posed changes are justified subject to review of the results during 
the trial i)eriod. 

Subsection 14(h) of S. 263 would also amend section 11 of the 
Interstate Commerce Act, and require the President to obtain the 
advice and consent of the Senate when naming the Chairman of the 
IOC, Since any new Commissioner is now appointed with the advice 
and consent of the Senate, this provision would affect on a Presi- 
dent's choice of a sitting Commissioner as Chairman — a new Com- 
missioner under this subsection could still be made a Commissioner 
and Chairman at the same time — by making him undergo Senate 
scrutiny a second time. 

Appointment as Chairman would be for three years, but upon ex- 
piration the Chairman would continue to serve as such until reap- 
pointed or until his successor is appointed and qualified. This 
conforms to a current provision to section 11 of the Interstate Com- 
merce Act that allows sitting Commissioners to continue to serve 
until they are reappointed or replaced. 

There are several advantages to this pro^wsal. First : Setting a defi- 
nite term for the Chairman guarantees at least some period of 
continuity of leadership, even if there is a change in administra- 
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tion. Second: In the case of a sitting Commissioner, it provides an 
opportunity for the Senate, and thus the public, to scrutinize the 
candidate's record of service with the agency, prior to his assuming 
the Chairmanship. 

Third: The proposal allows the President to retain a Chairman 
indefinitely after his term has expired, without requalification by the 
Senate. 

There are some drawbacks to this plan, such as the fact that it will 
be time consuming and sometimes of dubious value to rescrutinize 
a sitting Commissioner for appointment as Chairman. But on bal- 
ance, it appears that the advantages outweigh the disadvantages. 

Subsection 14 (i) would set appropriations ceilings for the Com- 
mission not to exceed $59,850,000 for the fiscal year ending September 
30, 1978, and $62,700,000 for the fiscal year ending September 30, 
1979. The Commission believes these ceilmgs to be unfortunate, and 
to pose the very real possibility that vital programs will not be 
undertaken, and that those undertaken or now in existence may be 
so severely hampered as to be ineffective. 

The Commission recently appeared before the Subcommittee on 
Transportation of the Senate Committee on Appropriations to dis- 
cuss the ICC's budget request for fiscal year 1978, which is $67,504,- 
000. There, as now, we emphasized that in formulating our 1978 
budget request, we realized the need to improve the quality of regu- 
lation while minimizing our budget request. 

The ceiling would make completion of the following important 
goals difficult: a substantial enhancement of our restructured com- 
pliance program, expansion of consumer protection and assistance, 
reduction of regulatory lag and increased use of economic analysis 
in the decisionmaking process. 

There is further discussion in our statement expanding on these 
four points and others. But in the interest of time I will submit 
that for the record. 

Thank you very much. 

Senator Ford. Thank you. 

Your statement will be included in the record. 

You expressed concern in your statement as to the timetable for 
recodification of the rules and provisions. You said your regulations 
comprise 1,500 pages of the Code of Federal Regulations. 

This provision was originally proposed by Senator Pearson after 
he heard the testimony irom the hazardous materials transporta- 
tion office describing how they had cut the volume of their regula- 
tions by more than one-third from the original 1,400 pages which 
they too comprised. 

The hazardous materials transportation office has a much smaller 
staff than does the Commission. 

Why were they able to accomplish this objective with such appar- 
ent ease and you foresee such grave problems with the bulk of regu- 
lations and the timetable? 

Mr. Clapp. The Commission has had its regulations under con- 
tinuous review. We are presently in the process of revising our rules 
of practice. This is a continuing process. What we are suggesting is 
not that it be done but that it be done on a gradual basis so that full 
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attention can be given to the various rules. These three books com- 
prise our rules. They are extensive and complicated. We want to do 
the best job for the public and we believe that it would be more 
orderly to proceed as we have suggested. But we do agree that con- 
tinuous review is an important element in our work. 

Senator Ford. You speak at great length in your statement about 
"the pocketbook" issue in S. 263. The restrictions on representation 
before the Commission after termination of service as Commissioner. 
I want to make a couple of points and then ask for your comments 
on those. 

One: The President is requiring of his appointees an even more 
stringent standard than that proposed in the bill. Yet he does not 
seem to have difficulty finding qualified people to serve in various 
positions. 

Second: The Chairman of the Consumer Product Safety Com- 
mission (CPSC) will testify later this morning that the provisions 
meet with the acceptance of that body, and as a matter of fact, the 
CPSC has an even broader application of the provisions in its exist- 
ing statute although for a shorter period of time than in the proposed 
bill. What are your comments on these situations? 

Mr. Clapp. It has appeared to me that the administration has 
been moving somewhat slowly in filling the top positions. I don't 
know whether this can be attributed in any part to the reluctance 
of various individuals to serve, and if that is true, I don't know why 
they are reluctant to serve; whether it relates to this kind of pro- 
hibition or other specifications which have been set forth by the 
President relating to service after leaving a commission. That well 
could be a factor, I think. 

Again, I think that various agencies may feel that there are more 
problems than othei^. We, as a group, have felt that we have a 
number of provisions in our own rules and in statutes applicable 
to us which deal with this conflict of interest problem. We believe 
that it is important to get good people for the agencies. We would 
hate to think that many good individuals were dissuaded from will- 
ingness to serve because of these requirements. 

It is a matter of judgment obviously as to whether 1 vear or 2 
years is the proper time. But there are, as T recognize, important 
divisions within the commissions, on this subject. 

Senator Ford. Maybe Commissioner O'Xeal should answer the 
next question because he will be the next chairman. 

Many people suggest that the ICC should have fewer commission- 
ers, say, 5 or 7 or 9 rather than the 11. Could the ICC function with 
fewer commissioners ? 

Mr. O'Neal. I think the Commission can function very well and 
probably better with fewer commissioners. I would think the reduc- 
tion to seven would be a good number to begin with. I think there 
have to be some — there should be some consideration given to indi- 
viduals so that nobody is injured in any serious way but I would 
think that for an improvement in the function of the agency that 
seven would be a good number. 

Mr. Clapp. If I may add, Mr. Chairman, I agree completely with 
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that. A year ago in replies to responses to questionnaires submitted 
by Chairman Moss both Commissioner O'Neal and I expressed the 
view that the Commission might even benefit from a reduction in 
size. I believe that seven would be a satisfactory figure. 

Mr. O'Neal. I would like to go back to the previous 

Senator Ford. We ought to get about reducing it then. 

Mr. O'Neal I would like to go back to the previous question for 
a moment. The concern that I think a majority of the Commission 
have about restriction on employment after leaving the Agency is 
a sincere one. It goes to the question of whether you can persuade 
qualified people to take these positions. This is the answer to improv- 
ing the Government, getting the right people in these jobs. The con- 
cern was greater before the salary increase went into effect. With the 
restrictions in the past you were asking people to come into Gov- 
ernment, to take a significant reduction in pay, given the outside 
incomes, and on top of that placing a limitation on what they can do 
after they leave the Agency. It's difficult for people to make that 
kind of commitment. The situation is somewhat different now. 

I had to sign one of these commitments to the White House so I'm 
not personally — so I won't personally be affected by this amendment 
but I do think that it is something the committee ought to give 
some more serious consideration to. There may be other ways of 
doing this without placing a restriction on an individuals's income. 
One of them that seems to make sense would be to require the pub- 
lication of any contacts between former commissioners and anybody 
in the Agency for a period of 2 or 3 years. I'm not sure what the 
time limit would be. But it would seem to me that kind of restric- 
tion certainly would have no impact on a person's ability to earn 
income after he leaves the Agency. 

But what troubles me is that we may be heading in a direction 
where you must be either wealthy or committed to being a bureau- 
crat before you take one of these positions. 

Senator Schmitt. That is all right. That is what the Congress has 
done to itself. I am being facetious. 

Senator Ford. No, you are being honest. 

Senator Schmitt. I am being facetious in saying it is all right. I 
don't agree with it — I don't know that this amendment as written 
will cause that much trouble. 

Senator Ford. The problem we want to get here, I think, if I inter- 
pret the intent is that we see people leaving and forming a firm 
downtown and they have all of the background and knowledge and 
have reviewed all of the cases and they open up their doors down- 
town and it is obvious that they can become a primary operation for 
those with problems before the ICC. It indicates once you build 
up something that you can nm downtown, hang your shingle and 
start a business. We want to prevent this type of thing from hap- 
pening. I don't believe there is a provision in the bill that would 
prevent informal advice to a client, only formal representation before 
the Commission. It doesn't mean you couldn't be hired to go to a 
firm and be there as their expert for advice and counsel within the 
firm. But you could not represent them formally before the Com- 
mission. 
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It seems we have to hit a balance here where you as an individual 
could be in a position of informally advising the individual that 
would be representing the client formally before the Commission. 

Mr. O'Neal. I don't have any real big problem with the way this 
is drafted right now. I thought it was worthwhile to throw out 
some of the concerns, some of the things to think about. 

Senator Ford. My time is up. 

Senator. 

Senator Griffin. I will pass to anybody on my right that may be 
ready to ask some questions. 

Senator Schmitt. I have two or three questions that concern me 
in this whole area of regulatory reform. I am very much attuned to 
the need for reform if only because the lives of every individual in 
our country is being affected by regulations now far more than the 
Founding Fathers ever envisioned and certainly far more than was 
the case a few years ago. 

Do you feel that the recodification of regulations that you under- 
took, I believe you said in 1967 and subsequently, have resulted in 
regulations that are accessible and understandable to the public that 
has to live with them. 

Mr. Clapp. There is always room for improvement obviously. As 
we indicated, since October of 1975, 40 percent of those rules have 
been recodified. And we are making — we are setting goals of 10 
percent in terms of paperwork reduction. We believe that we can 
meet that in the next year. It is a different slant on it but we are mak- 
ing efforts to make things imderstandable. We are presently, as I 
indicated in the testimony, revising our rules of practice. I agree 
with you that it is very important that the consumers and clients 
of the Commission be able to understand our rules. Otherwise 
enforcement becomes difficult if not impossible. 

Senator Schmitt. What if I wrote to the Commission and asked 
as a user, not as a Senator, for a systematic compilation of all 
Commission regulations that related to energy. What would I get 
back by such a question ? 

Senator Ford. Probably a long delay. 

Mr. Clapp. I am not sure but Iwould hope you would get some- 
thing that would enable you quickly to see the kind of things we 
were doing associated with the energy problem. I don't believe it 
would take too long a period to provide you at least with the basic 
information. 

Mr. O'Neal. I think it would be a bit of a problem. The code of 
regulations is not indexed at the present time with an energy 
heading. Let's face it, the Interstate Commerce Commission has 
functioned under the Interstate Commerce Act. We haven't had 
until recently an energy override that says the agency should be 
directing more of its attention at energy considerations and trying 
to fit in economic regulation with energy problems. The agency, 
however, has had two or three very important efforts in recent years 
which of course we could come up with rather quickly. But to give 
you a total list I am not sure how much time it would take because 
we are not indexed that way. It would take a little effort. 
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Senator Schmttt. How are you indexed? AVhat kind of question 
could I ask? Could I ask for all regulations dealing with trucking? 
Would I get an answer back to that ? 

Mr. O'Neal. You could ask for that sort of thin^. Just looking 
here at the volume, part 1199, you could ask for information on 
enforcement, on carriers subject to part 1, which are railroads. It 
could be broken down that way without problem. It is a question of 
how you get into the information. 

Senator Schmitt. That is what is bothering the citizens of New 
Mexico. If I wanted to start a small trucking company that were to 
cross State lines, how would I get hold of the rules and regulations ? 
. Mr. Clapp. We have issued a pamphlet which is brief and gives 
instructions on how to do that. We have provided specific staff in 
the regional and field offices who are there to deal with this problem, 
who could meet with the individual and give him or her guidances 
as to how to proceed. 

Mr. O'Neal. That is a fair question. We have started within the 
agency to look to how we can provide better information to small 
businesses that come into the regional offices or the office here in 
Washin^on, D.C. 

That is not yet really underway. But I have asked to have a pre- 
liminary look at whether we can now with the greater computer 
technology available to the agency, if we can't provide better infor- 
mation not only to the small carriers, but to the small shippers. 

Mr. Clapp. We have stepped up our participation in seminars 
and the 2- or 3-day meeting sponsored around the country by the 
Small Business Administration. 

We have representatives there to assist people who are interested in 
entering fields associated with the Commission. 

Senator Schmitt. Prior to the issuance of a new regulation, does the 
Commission specifically evaluate whether the regulation is consistent 
with other Federal regulations from other agencies or within your own 
agency— I'm sure you do it within your own — and does it look at the 
economic impact including paperwork that the regulation may have 
on the public, and the judicial impact on the courts. Are these things 
you go into before finally approving a regulation for issuance ? 

Mr. Clapp. We have been participating as a member of the Paper- 
work Commission which is coordinating many of these efforts. I 
think in all honesty it varies from issue to issue. An attempt obvi- 
ously is made by the Commission to gage the impact of our pro- 
posals on other modes and other activities. I think that is one 
factor in the need for increasing intermodal action. 

I would hope one of the things the DOT will do will be to 
increase this activity. 

A decision affecting one mode often has an impact on others. 

Senator Schmitt. I know that is necessary within government. I'm 
thinking about the evaluation of the total impact on a small busi- 
ness community of a particular regulation you may be implementing 
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or the impact on the Federal courts throughout the country, of a 
particular regulation. 

Do you make a special effort to do that or do you leave it to those 
other groups to first of all, l)ecoine awai-e of the regulation and, 
secondly, to decide how much will I have to take this regulation into 
account in doing the daily, monthly, yearly business. 

Mr. Clapp. If we do adopt regulations that have an injurious 
effect, then there is little time lost in hearing from truckers or the 
industries affected about the impact of that. 

There are efforts made, obviously, to rectify that. 

Senator SciiMrrr. But you depend on the community to scream 
once the regulation is passed, rather than finding out whether they 
are going to scream. 

Mr. CiiAPP. We try to do both. In my opinion, we need to devote 
more attention to an aggressive survey of the situation in various 
fields. 

I'm not saying we don't ever do it. We do it. But, in my opinion, 
we- need to be more active in a positive way in this area. 

Mr. O'Neal. I think that is right. The agency has tended to be 
passive and to rely basically on submissions of parties before decid- 
ing which direction to go, and whose interests are affected. 

It is difficult for an agency the size of the ICC, with as many 
carriers as we regulate and as many diverse interests as are affected 
by the agency, to keep track of everything. 

But we — ^I know I have a much greater concern about bringing to 
bear the as^ency's expertise on the decisionmaking process. The 
Bureau of Economics, for example, should be used to a much greater 
extent to develop economic information which will provide some 
assistance in making a rational decision. 

There are affected groups that might not be well represented. If 
you rely on the parties that know about the proceeding you are not 
always going to pick up everyone that is affected. 

This, of course, is another reason for having a public counsel at 
the ICC. The agency itself approved one in 1975. The Congress has 
now imposed one for rail — a rail public counsel. I hope that some 
time soon, we will have a working effective counsel. He can play 
that same kind of role, I think, helping to develop a record, whether 
or not the affected parties are represented. 

Senator ScHMrrr. Thank you, Mr. Chairman. 

Senator Ford. Senator Danf orth ? 

Senator Danporth. Section 6 provides that whenever the Commis- 
sion submits any budget estimate, request, or information to the 
President or the Office of Management and Budget, it shall con- 
currently transmit a copy of such budget estimate, request or infor- 
mation to the Congress. 

Do you have any comments on that section? 

Mr. Clapp. That is a recent section, and we welcomed it. 

Senator Danforth. You welcomed it. 

Mr. Clapp. You understand we do that now. 

Senator Danforth. You do it now. 

Mr. Clapp. Yes. 



Digitized 



by Google 



116 

Senator Danforth. Do all agencies do it or is this a peculiarity 
of the ICC? 

Mr. O'Neal. This was a result of the Kail Act which was passed 
on February 4, 1976. 

Senator Danforth. It is peculiar to the ICC? 

Mr. O'Neal. Yes, maybe so. 

Senator Ford. It also is provided in the Product Safety Act. 

Mr. Clapp. Our experience with it has caused no problems for us. 

We welcomed the opportunity to make this information available 
to the Cono:ress at the same time. 

We supported that provision. 

Senator Danforth. Each year you make up your own analysis of 
what your requirements are goin^ to be for the succeeding year; is 
that right? 

Mr. Clapp. Yes. 

Senator Danforth. And then you submit your budget requests to 
0MB; is that how it works? 

Mr. Clapp. Yes ; we do submit those to 0MB. 

Senator Danforth. Then, over tlie past liistory, typically, the ad- 
ministration then makes some cuts in your budget. Would that 
typically be the case ? 

Mr. Clapp. They have been known to do that; yes. 

Senator Danforth. What would be the average cut that the 
administration would make in your budget? 

Mr. Clapp. I'm told in terms of personnel in particular areas it 
might amount to 75 or 80 percent of the additional positions 
requested 

Senator Danforth. That is in specific areas ? 

Mr. Clapp. Yes. 

Senator Schmitt. That is the cut. 

Mr. Clapp. Proposed cut. 

Senator Ford. Of the increase ? 

Mr. Clapp. If you are asking for 100 additional spots you might 
lose 70. 

Senator Schmitt. Would you yield for clarification? Do you get 
target figures prior to your request from the 0MB ? Many agencies 
do. Do you get target figures prior to your submitting a request? 

Mr. Clapp. We have continuing conversations with members of the 
0MB staff, but we are not really told in advance what we should 
submit. 

Senator Danforth. Well, in any event, the procedure, as it nor- 
nially is, is that you make up your budget request which is usually 
higher than what it was in the present year; is that a fair statement? 

Mr. Clapp. Yes. 

Senator Danforth. Then you submit that to 0MB and they typi- 
cally cut it down; right? 

Mr. Clapp. Correct. 

Senator Danforth. Prior to the last year, your budget request 
that was submitted to 0MB was not a public document, and was 
not submitted to Congress, right? 
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Mr. Clapp. Not at the same time, Senator; yes, that's correct. 

Senator Danforth. Not at the same time, or was it ever? 

Mr. Clapp. It seems to me that often in committee questioning, 
the representatives of the Commission are asked what they requested 
and in this way, the information is generally elicited. 

Senator Danforth. That would be on a piece-by-piece basis, 
correct ? 

Mr. Clapp. It might be the overall budget and it might be for 
specific programs; yes. 

Senator Danforth. Is it accurate to say that prior to 1976, the 
Congress and the committee was not armed with the information 
that was called for beginning in 1976? 

Mr. Clapp. Certainly at the very least, they didn't have the infor- 
mation early, and all in one piece. So they were not equipped to move 
as quickly. 

Senator Danforth. Just as a matter of how the game is played, 
once 0MB establishes its budget, when that comes down, I take 
it you sec it for the first time, and there is usually disappointment in 
the agency, is that coii-ect ? 

Mr. Clapp. Yes. 

Senator Danforth. Xow the way the game is pla3'ed, would it be 
typical for the agency then to rush to Congress or to the Appropria- 
tion Committee or to friendly people in the Congi-ess and to say, 
"Hey, we have really been robbed by 0MB. We put in a budget 
request for x dollars, and all they gave us was x minus y, and here 
is the documentation we submitted." 

Would that be typical? Or in the alternative, is there kind of a 
sense of team play, that once 0MB has established your budget, 
you should fight that out with 0MB, but you should not then go over 
their heads or behind their backs and lobby the Congress yourself? 

Mr. Clapp. Certainly there would be discussion with 0MB, and 
we would try to persuade them that our position was the correct one. 
Then I would hope that before we went to the Congress or friendly 
Members or people, that we would reassess the need in that particu- 
lar area, and beef up our justifications, if we really thought that 
those needs were not being met by 0MB. 

Senator Danforth. Was it typical before 1976 to go over the head 
of 0MB and to make your ap])eal directly to Congress ? 

Mr. Clapp. This is John Kratzke, Acting Managing Director of 
the Commission who would like to answer that question. 

Mr. Kratzke. The original tradition has been that we defended 
the President's budget, unless a request came from one of the com- 
mittees who had jurisdiction on a given item. By executive order 
and by the budgetary statute we are required or had been required to 
defend the budget as submitted by the President. 

Senator Danforth. What required that ? 

Mr. Kratzke. An executive order and also in the budget activities. 
In 1976, the question was raised, but the Commission's position was 
given the requirement for current submission. All that we could do 
was to defend what we had submitted to Congress. 
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Senator Danforth. Just a second. After 1976, your position was 
that you defended what — what you submitted to OMB, or what came 
out of OMB? 

Mr. Kratzke. We submitted to OMB and the Congress at the 
same time. 

Senator Danforth. After 1976, you began defending the budget 
as you developed it within the ICC ? 

Mr. KjiATZKE. That's correct. 

Mr. Clapp. As a staff member to a former member of the Senate 
Appropriation Committee, however, I know how easy it is for the 
proper questions to be asked of agencies to elicit the kind of infor- 
mation they would like in the record — to enable them to make the 
kinds of points they want to make. 

Senator Danforth. You knew what ? 

Mr. Clapp. As a staff member to a former member of the Senate 
Appropriation Committee, I know how easy it is for agencies to — 
although supporting the OMB figure — make their views known. 

Senator Danforth. I see. 

Senator Ford. We have taken 45 minutes and we have 6 more. 

Senator Griffin. 

Senator Griffin. Let's go on. 

Senator Ford. We are not getting into Cabinet level or secre- 
tarial positions. This bill extends itself only to the regulatory agen- 
cies and that is what we have here today. 

I appreciate your testimony, Mr. Clapp, and I appreciate your 
being here, and I want to compliment you on the tie you have. 

Senator Danforth. What are the other agencies that have that 
same provision about submission? 

Senator Ford. Amtrak, National Transportation Safety Board, 
ICC, Consumer Product Safety Commission, Commodities Future 
Trading Commission. 

[The statement follows :] 

Statement of Charles L. Clapp, AcrnNo Chairman, Interstate Commerce 

Commission 

Mr. Chairman, Menil)ers of the Committee: The Commission is pleased to 
have this opportunity to express its views on S. 263, the "Interim Regulatory 
Reform Act of 1977." Many provisions of S. 263 directly impact the ICC, and my 
remarks will be confined to those provisions. S. 263 is the successor bill to S. 
3308, w^hich was passed by the Senate in the 94th Congress on May 19, 1976. 
The two bills are substantially the same. 

Section 8 of S. 263 would bring Commission personnel under the protections 
of 18 U.S.C. 1114, which makes it a Federal offense to kill designated Federal 
oflScers and employees while in the performance of their duties. Of equal im- 
portance is the cross reference to the above section in 18 U.S.C. Ill, which 
includes all those named in 18 U.S.C. 1114, providing stiff penalties for those 
convicted of assaulting, resisting, or otherwise impeding the named Federal 
employees in the performance of their duties. The Commission has repeatedly 
requested this protection for its employees. We heartily support this provision. 

Section 14(a) of S. 263 would amend section 12 of the Interstate Commerce 
Act to add a new paragraph (8) that would require the Chairman of the ICC to 
prepare an initial proposal setting forth a recodification of all its "rules" and 
to submit that recodification to the Congress and to the Administrative Confer- 
ence of the United States within 360 days of the enactment. The Administrative 
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Conference would have 120 days to review and comment on the agency's pro- 
posals. Ninety days thereafter, the final recodification would be submitted to 
the Congress by the Chairman. It would take effect 90 days after the date of 
submission of such final proposal. 

Proposed section 12(8) (d) provides that the "duly authorized" Congressional 
Committees would then take ''appropriate action" with respect to each initial 
and final proposal. It is not clear what constitutes a "duly authorized" Con- 
gressional Committee. Presumably, it Includes the standing committees with 
substantive jurisdiction over the laws under which agency regulations are 
issued. But it could also include select committees, joint committees, and the 
Committees on Appropriations. It is suggested that the bill be modified to 
clarify this point. 

Proposed section 12(8) (e) requires publication in the Federal Register of 
each agency initial and final recodification, and provides that written comments 
must be invited. However, with respect to the final recodification, It would be 
very diflScult for the agency to obtain and give effective review to comments on 
all its outstanding regulations within 90 days. Therefore, we are faced with the 
very real possibility that the recodified rules would become effective under pro- 
posed section 12(8) (c) even if adverse comments were received and the agency 
made every attempt to give them due consideration. Lengthening of this time 
period would provide for meaningful public comments. 

We are somewhat concerned about the definition of the term "rule" included 
in proposed section 12(8) (f). The Interstate Commerce Commission and other 
regulatory agencies have long used the device of the adversary proceeding, as 
well as formal rulemakings, to spell out interpretations of the controlling legis- 
lation and of our regulations themselves. Thus, many agency decisions are, in 
effect, statements of general and future effect, and are recognized as such by 
those subject to and affected by the agency's regulatory authority, even though 
no formal rules are promulgated. It is our interpretation of proposed section 
12(8) (f) that such pronouncements would not be subject to the recodification 
requirement, but we submit that the bill's language is not completely clear on 
that point. 

A number of our activities result in final actions which would be considered 
rules under proposed section 12(8) (f). For example, prospective ratemaking 
which is specifically embraced in the "rule" definition does not produce entries 
in the Code of Federal Regulations. Rate prescriptions are defined as "rules" in 
section 551(4) of the Administrative Procedure Act but are actually the product 
of investigations conducted in an adversary setting and reported in printed 
decisions of the agency. We believe that the recodification requirements should 
be limited to rules of general applicability which are regularly codified. 

Turning now to consideration of the substance of the proposal, we submit 
that the very volimie of regulatory agency rules presents a formidable picture. 
The Interstate Commerce Commission's regulations comprise over 1500 pages in 
the Code of Federal Regulations. We would concede that there are probably 
items in those regulations that are out of date or almost never invoked. No 
doubt there are duplications, and there is language that could be clarified. We 
would like to stress, however, that our rules are not dead letters. They are very 
much alive, and are constantly in the process of being revised. The Commission's 
regulations in October 1975, consisted of 145 individual sections. Fifty-nine of 
these, or over 40 percent, have been the subject of review and amendment since 
that date. Moreover, the Commission's regulations were completely revised and 
recodified in 1967, following the creation of the United States Department of 
Transportation and the consequent transfer to the Department of jurisdiction 
over matters such as safety and the Standard Time Act. We submit that a com- 
plete recodification of our rules is not required at this time. 

The Commission recognizes the need for constant vigilance on the part of 
every governmental body to keep its rules and regulations up-to-date, internally 
consistent, understandable, and as short and simple as possible. Thus, we fully 
support what we understand to l)e the goals of section 14(a) of S. 263. We 
must question, however, whether a one-year crash program of agency rules re- 
codification is the best way to achieve that goal. Each agency would have to 
deal with its entire body of rules at one time. Given the volume we fear that 
little more than a superficial review could be accomplished. The same problem 
would face the Administrative Conference and members of the public, which 
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would be called upon to comment on recodified rules from several agencies 
simultaneously. Even the Congressional Committees — one of which has jurisdic- 
tion over all of these agencies — would be hard pressed to do an effective job of 
reviewing these proposals in 90 days given the limitations on the size of their 
staff and the demands on the time of their members. 

However, if the Committee finds, in its consideration of section 14(a) of the 
proposed bill, that the agencies are doing an inadequate job in updating and 
pruning their rules — and we submit that we are, in fact doing an adequate job 
on a regular basis — we would suggest a somewhat different approach. We think 
that a better way to tackle recodification would be on a more gradual, but 
regular, basis. The Congress could require that each agency provide for approval 
a schedule according to which all rules of a particular category would be 
reviewed and recodified regularly, with the review of the entire body of agency 
rules taking place once every 3 to 5 years, depending upon the volume of regula- 
tions involved. The schedule submitted by the Agency would become effective 
within a given time in the absence of Congressional disapproval. In the event 
of disapproval, a revised schedule would be submitted. Rules not recodified 
according to the schedule would automatically cease to be effective. 

We see several advantages to this kind of approach. It would not impose the 
very considerable burden upon the agencies, the Administrative Conference, the 
public, and the Congressional Committees which would result from a one-year 
recodification effort. It would provide for the regular review of each agency's 
rules, rather than a one-time review, which might, in many cases, simply devolve 
into a republication of existing regulations. Most important, it would allow for 
an in-depth, considered review of agency rules, accompanied by adequate oppor- 
tunity for digesting and profiting from public views and recommendations. 

Subsections 14(b) and (c) extend to all modes of surface transportation the 
provisions of the Railroad Revitalization and Regulatory Reform Act of 1976 
that ensure expeditious initial action on rulemaking petitions and provide for 
timely delivery of documents from the Commission to the Congress. Both of 
these provisions were artificially limited to railroads because of the jurisdic- 
tional split in the House of Representatives between the Interstate and Foreign 
Commerce Committee, which has jurisdiction over railroad regulation, and the 
Public Works and Transportation Committee, which has jurisdiction over 
regulation of the other modes of surface transportation. Clearly, these provisions 
should be equally applicable to all modes, and thus we support their extension 
to these modes. 

Subsection 14(c) also modifies the provision dealing with access to informa- 
tion by Congressional Committees by striking the designation of specific Com- 
mittees and inserting a reference which covers any Committee **which has re- 
sponsibility for the authorization of appropriations for the Commission." This 
change makes sense since it ensures that all Committees with substantive juris- 
diction over the Commission are covered. 

Present law provides that whenever either the House Committee on Interstate 
and Foreign Commerce or the Senate Committee on Commerce requests the 
submission of certain documents in the control of the Commission, the Com- 
mission must submit those documents within ten days or provide a written 
explanation as to why they have not been submitted. Subsection 14(c) would 
provide that only when the documents requested by Congress are not in the 
possession of the Commission, can the explanatory report be submitted instead 
of the documents themselves. The exemption for documents obtained from per- 
sons subject to regulation by the Commission which contain trade secrets or 
commercial or financial information of a privileged nature is deleted. 

Subsection 14(d) makes changes in the ICC's ability to control litigation 
affecting the Commission. Section 14(d) recognizes the need to maintain the 
independence of the Commission in litigation matters by reaflarming the Com- 
mission's exclusive authority to commence, defend, and supervise the litigation 
of actions falling into the listed categories. Section 14(d) plainly has l)een 
tailored to the particular facts applicable to the Commission. If a new control of 
litigation provision is to be adopted, we strongly recommend that subsection 
14(d) be retained. This would prevent the anomalous and unhealthy situation 
of the Executive branch, in the person of the Department of Justice, controlling 
the enforcement of orders of an independent arm of Congress. 
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Section 14(f) would amend section 11 of the Act to add that "no person who 
is appointed to a term as a Commissioner after the date of enactment of this 
sentence shall, for a period of 2 years following the termination of services as 
a Commissioner, represent any person before the Commission in a professional 
capacity." The Commission l)elieves this amendment may not accomplish its 
aim, and that it may create even greater problems than the one it is designed to 
remedy. Therefore, we would like first to explore why this amendment would 
create problems, and then offer some possible alternatives. 

The amendment is intended to perform the important function of eliminating 
conflict of interest situations that might develop in the transition from a Com- 
mission position to a post in the private sector. There is no question that 
representation by a former Commissioner of a party to a proceeding before the 
Commission of which the ex-Commissioner previously was a member has the 
potential for conflicts of interest. The possibility exists that the opportunity for 
post-agency employment could influence an individual during his sen'ice with 
the Government, and there is also the greater possibility that former Commis- 
sioners could exert undue influence on those with whom they have had a previ- 
ous close association. The extent of such influence would vary with individuals 
and may depend more on the integrity of the Government employee than on any 
other factor. The quality of the individual in Government is critical. 

There currently exists a one-year prohibition against appearances before any 
court or agency in regard to matters under the "official responsibility" of a 
former officer or employee of an agency. Subsection 14(f) would impose a two- 
year prohibition without any qualiflcation as to the matters covered on appear- 
ances before the agency. Therefore, subsection 14(f) would tend to reduce, al- 
though it may not eliminate, the potential for conflicts of interest, but at the 
same time, it could substantially worsen the more serious problem of recruiting 
highly qualified personnel to fill Commissioner positions. Obviously, without 
highly qualified, competent individuals running the reguatory agencies, these 
agencies cannot function effectively. And the restraint placed on individuals 
could paradoxically achieve a result just the opposite from that intended. One 
of the most important, if not the most important, subjects of the present public 
discussion over regulatory reform is how to go about getting the most highly 
qualified people for the highest decisionmaking roles in the independent regula- 
tory agencies. 

One step in the right direction has been the recent action to increase Federal 
Executive pay scales, after many years of artificially low wages. The two-year 
prohibition, in our opinion, would negate the beneficial effects that the higher 
pay scales might accomplish in attracting qualified, honest, and capable persons 
to Government sen^ice. 

There are several other shortcomings with the Subsection 14(f) provisions. 
First, it will have the effect of putting the Commission at a substantial dis- 
advantage in that well qualified people will naturally look for positions in 
agencies not covered by the statutory limitation on future employment. Inevit- 
ably, this will result in a reduction in the quality of people appointed as 
Commissioners. 

Second, subsection 14(f) makes no distinction between Commissioners who 
leave the agency voluntarily in the middle of a term and those who leave in- 
vountarily, at the end of fixed terms or upon a change in Administration. Even 
the one statutory prohibition that presently exists on this subject, section 4(b) 
of the Communications Act (47 U.S.C. 154(b)), which the S. 3308 Report indi- 
cates is the model for the new provision, provides that its restriction on repre- 
sentation (which only extends for a year) "shall not apply to any Commissioner 
who has sen-ed the full term for which he was appointed." This exception is 
well-advised since it is particularly unfair to place broad limitations on the 
future employment of a Commissioner who has served his term and is not 
leaving the agency voluntarily. 

Third, the prohil)ition is aml)iguous. The words "represent any person before 
the Commission in a professional capacity" are susceptible to varying interpre- 
tations. They could be broadly construed to prohibit an ex-Commissioner from 
providing professional services either as an employee, attorney, or consultant 
to any person on matters relating to Commission business. On the other hand, 
these terms could be narrowly construed to mean only that an ex-Commissioner 
cannot appear formally before the Commission, although he can do all of the 
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behind-the-scenes work. If this is how this language were to be interpreted, it 
would apparently not touch the problems posed by informal contacts or com- 
munications. The vagueness of the terms could have unfortunate consequences 
in that they are broad enough to discourage well-qualified individuals from 
becoming Commissioners, while at the same time they are ambiguous enough to 
allow conflict of interest situations to fluorish behind a facade of compliance. 

The two main conflict of interest problems that arise from post-agency em- 
ployment of a Commissioner by a party doing business before the Commission 
are first, the potential that such an employment offer could infiuence an indi- 
vidual during his service with the Government, and second, the possibility that 
former Commissioners could exert undue influence on those with whom they 
have had a previous close association. Both of these possibilities are already 
addressed either by statute or in the case of this agency at least, by Commission 
rule. These provisions include 18 U.S.C. 207, which precludes former agency 
employees or members from acting as agents or attorneys in connection with 
proceedings in which they participated as an agency employee or member and 
from appearing personally within one year after their employment ceases. 
Similarly, Canon 9-101 of the Code of Professional Responsibility of the Ameri- 
can Bar Association provides that a lawyer shall not accept private employment 
in a matter in which he had substantial responsibility while he was a public 
employee. Moreover, section 17 of the Commission's Canons of Conduct for 
Members or Employees (49 C.F.R. 1000.735-17) provides that no Commission 
member or employee should participate in any matter involving a party with 
whom he is negotiating for future employment. 

Another series of relevant prohibitions are the Commission's rules against ex 
parte communications (section 18 of the Commission's Canons of Conduct (49 
CFR 1000.735-18) and Appendix C of the Commission's General Rules of Prac- 
tice (49 CFR part 1100. App. C) ). These rules prohibit ex parte communications 
of any kind between Commission personnel and parties involved in on-the- 
record proceedings, such as ex-Commissioners, on the merits of any proceeding 
in which the Commission personnel are involved. Similar prohibitions are con- 
tained in section 4 of the recently enacted Government in the Sunshine Act, 
P.L. 94-409. 

The fact is that the only way to ensure that cases are decided completely on 
their merits without any possibility of conflicts of interest is to have intelligent 
people with a high sense of integrity deciding these cases. Thus, the focus of 
attenton should be on the present decisionmakers, not on those who have al- 
ready left the agency. If the decisionmakers are competent and honest, they 
should have the capacity to sort out and reject any undue influences. Nothing 
should be done to make it more difficult to get such people into decisionmaking 
roles. 

If, despite what we consider to be persuasive arguments against it, the em- 
ployment prohibition contained in subsection 14(f) is to be retained, it seems 
essential for Congress to do something to offset the disincentive that this pro- 
vision creates. One step might be to establish a system under which ex-Commis- 
sioners receive all or part of their Commissioner salaries during the period 
when their employment opportunities are restricted. This would be in the 
nature of disability pay in that the statute is preventing an ex-Commissioner 
from the full exercise of his abilities just as effectively as would a physical 
disability. There may well be other benefits that would help to balance out the 
detrimental effect of subsection 14(f) but it is clear that subsection 14(f) stand- 
ing alone would make it increasingly difficult to maintain the necessary level of 
quality among regulatory agency members. 

In sum, we think that the limitations on employment contained in S. 263 are 
highly significant and, on balance, a real detriment to the public interest. It is 
very important that the ramifications of this provision be carefully considered 
before it is enacted into law. Thus, we urge that other alternatives be examined 
and substituted for the present subsection 14(f) provision. At a minimum, any 
such prohibition should be limited to those Commissioners who resign from 
office prior to the expiration of their terms and should provide authority for 
some i)erson, such as the Attorney General, to grant a waiver in exceptional 
circumstances. The conflict of interest problem should be resolved without reduc- 
ing the quality of regulatory appointees. I feel confident that ultimately a 
measure can be adopted that accomplishes the objective without attaching the 
disincentive. 
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Subsection 14(g) contains an additional amendment to section 11 of the Act, 
which would limit the instances where the agency could invoke the defense of 
sovereign immunity in certain tort claim actions. Chapter 171 of Title 28 of the 
United States Code contains provisions relating to the extent of the liability of 
the United States for tort claims, and authorizes the Federal agencies to settle 
claims for money damages against the United States for "injury or loss of 
property or i)ersonal injury or death caused by the negligent or wrongful act or 
omission of any employee of the agency while acting within the scope of his 
oflSce or employment under circumstances where the United States, if a private 
person, would be liable to the claimant in accordance with the law of the place 
where the act or omission occurred." Section 2680, within that chapter, contains 
a number of exemptions from these provisions. Among these is subset»tion 
2680(a) which states that the provisions of the chapter shall not apply to any 
claim based on an act of omission of a Federal employee "exercising due care, 
in the execution of a statute or regulation whether or not such statute or regula- 
tion is valid, or based on the exercise or i)erformance or the failure to exercise 
or perform a discretionary function or duty on the part of the Federal ageucy 
or an employee of the government." And, subsection 2680(h) exempts "any 
claim arising out of assault, battery, false imprisonment, false arrest, malicious 
prosecution, abuse of process, libel, slander, misrepresentation, deceit, or inter- 
ference with contract rights." 

Subsection 14(g) would add a new subsection 11(2) to the Interstate Com- 
merce Act which would provide that these two exemptions would not bar briug- 
ing a civil action on a claim against the United States if the claim is not made 
with respect to any agency action and if the claim is based on (1) any mis- 
representation or deceit on the part of the Commission or any employee or (ii) 
any performance or failure to perform a discretionary function on the part of 
the Commission or any employee if the performance or failure to perform is 
grossly negligent. With resi)ect to claims based on discretionary actions of the 
Commission, the new subsection would provide that no judgment could be 
entered against the United States unless the court found that the action taken 
or omitted was unreasonable. 

These new provisions would be put into effect for a trial period ending on 
January 1, 1979. In the body of its report on S. 3308 the Commerce Committee 
states that the use of the doctrine of sovereign immunity to shield the Govern- 
ment from legal responsibility for the misfeasance and nonfeasance of its 
employees has been criticized and curtailed in recent years. The Commission 
believes that this further curtailment is justified subject to review of the results 
during the trial period. 

Subsection 14(h) of S. 263 would also amend section 11 of the Interstate 
Commerce Act, and require the President to obtain the advice and consent of 
the Senate when naming the Chairman of the ICC. Since any new Commissioner 
is now appointed with the advice and consent of the Senate, this provision 
would affect only a President's choice of a sitting Commissioner as Chairman (a 
new Commissioner under this subsection could still be made a Commissioner and 
Chairman at the same time) by making him undergo Senate scrutiny a second 
time. This conforms to a current provision to section 11 of the Interstate Com- 
merce Act that allows sitting commissioners to continue to se^^'e until they 
are reappointed or replaced. 

Appointment as Chairman would be for three years, but upon expiration the 
Chairman would continue to sen-e as such until reappointed or until his suc- 
cessor is appointed and qualified. 

There are several advantages to this proposal. First, setting a definite term 
for the Chairman guarantees at least some period of continuity of leadership, 
even if there is a change in Administration. The problem of rapid turnover 
in leadership of the regulatory agencies has been well-documented. Second, in 
the case of a sitting Commissioner, it provides an opportunity for the Senate, 
and thus the public, to scrutinize the candidate's record of service with the 
agency, prior to his assuming the Chairmanship. Third, the proposal allows the 
President to retain a Chairman indefinitely after his term has expired, without 
requalification by the Senate. 

There are some drawbacks to this plan, such as the fact that it will l»e 
time-consuming and sometimes of dubious value to re-scrutinize a sitting 
Commissioner for appointment as Chairman. More importantly, a sitting 
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Chairman, whose 3-year term is to end, or has ended, could lose some degree 
of independence if he is concerned about reappointment. Of course, the Chair- 
man now serves at the pleasure of the President, anyway. Therefore, on bal- 
ance, it appears that the advantages outweigh the disadvantages. 

Subsection 14 (i),^ would set appropriations ceilings for the Commission not 
to exceed $59,850,000 for the fiscal year ending September 30, 1978, and $62,- 
700,000 for the fiscal year ending September 30, 1979. The Commission believes 
these ceilings to be most unfortunate, and to pose the very real possibility that 
vital programs will not be undertaken, and, that those undertaken or now in 
existence will be so severely hampered as to be ineffective. 

The Commission recently appeared before the Senate Subcommittee on 
Transportation of the Senate Committee on Appropriations to discuss the ICC's 
budget request for fiscal year 1978, which is $67,504,000. I would now like to 
share with this Committee some of the reasons given in support of our budget 
request. 

In formulating our 1978 budget request, we realized the need to improve the 
quality of regulation while minimizing our budget request. When preparing 
our estimates, we examined not only the incremental requests, but the under- 
lying projects themselves. In effect, we used a zero base budgeting technique 
at least with respect to discretionary or other controllable programs. While 
we would have liked to have submitted a budget requesting no increases, we 
reluctantly concluded that additional resources would be necessary if we are 
to achieve our four main goals of 1978: a substantial enhancement of our 
restructured compliance program, expansion of consumer protection and assist- 
ance, reduction of regulatory lag and increased use of economic analysis in 
the decision making process. 

The Compliance Program has two principal objectives: to ensure that the 
provisions of the Interstate Commerce Act are adhered to, and to provide 
assistance and protection to the consuming public. Strengthening our Com- 
pliance Program enables us to expand and improve our consumer oriented 
projects Recently, the Compliance Program was reorganized to provide closer 
coordination of the investigative and prosecutorial functions, which have been 
combined in a new Bureau of Investigations and Enforcement, most of whose 
staff will be stationed in the field. The field staff is the primary arm by 
which the Commission discharges its compliance and consumer assistance 
functions. The workload is immense. In FY 1976, the field staff processed 
almost 15,000 applications for operating authority, conducted more than 1,000 
enforcement investigations, undertook over 6,000 compliance surveys, and 
handled over 40,000 complaints concerning motor carriers. The large number 
of complaints testifies that dependable, fair, and efficient transportation service 
for all is an end which has not yet been reached. To bring this goal closer, the 
Commission has established transportation consumer specialists and trans- 
portation assistants in key centers. Their efforts have led to a substantial 
improvement in the handling of household goods complaints. 

Our revitalized Compliance Program includes a clear statement of policy 
(which we did not have before), a restructuring of organization to place more 
autliority in the field, and augmentation of investigative resources to address 
major transportation issues. 

Consumer protection is also provided by our tariff examination program. 
Our tariff examiners search for hidden charges that would raise the cost of 
transportation sendees to the consumer. Tariffs are examined to ensure that 
they comply with the laws and regulations of the Commission, and to ensure 
that they are just, reasonable and non-discriminatory. Although we receive 
over 400,000 tariff publications each year, programmed internal efficiencies 
have more than offset the growth in the workload and no additional resources 
are requested for tariff examination. 

While the effectiveness of regulation in protecting the consumer is a major 
priority, the Commission cannot overlook the burdens which regulation places 
ui)on those providing the regulated services. Particularly, we are concerned 
with small businesses which do not have the resources properly to study the 
regulatory process and develop the necessary understanding for effective opera- 



ilt should be noted that subsection 14(1) would add a new section (3) to the end 
of section 17 of the Interstate Commerce Act. Section 17 presently contains 15 num- 
bered subsections, and the reference In subsection 14(1) should be corrected to new 
subsection (16). 
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tion within the regulatory system. To minimize this burden the Commission 
has approved a program for increased assistance to small business in the estab- 
lishment of accounting systems which will not only comply with regulatory 
requirements, but also provide the basis for a better evaluation of the overall 
financial stability of the business. We also intend to provide a focal point 
within each of our six regions and at headquarters for contact by small busi- 
ness and to take an active role in seminars such as those sponsored by Federal 
Executive Boards and Small Business Administration Regional Oflaces. This 
effort would also include receiving inputs regarding potential paperwork 
reductions. 

The Commission is also performing the audit and valuation of the Trans 
Alaska Pipeline System. As the cost of the oil to consumers will reflect trans- 
portation charges, and transportation charges will include a return on the fair 
value of the pipeline, it is crucial that only legitimate costs be included in the 
pil)eline valuation. Our auditors and valuation experts will ensure that only 
necessary costs are included in the valuation, so that consumers do not pay 
for costs resulting from inefficient construction and management. The audit 
is now beginning and will continue through Fiscal Year 1978. The primary 
function is being performed by contract. 

Consumer protection will also be provided by the Office of Rail Public 
Counsel, an independent organization affiliated with the Commission. The 
President has not yet appointed a Rail Public Counsel. Until he does, the 
Commission will continue using its own people to perform some of the func- 
tions we anticipate the Public Counsel will eventually want to undertake. In 
this connection we are submitting a copy of a recent letter from the Comp- 
troller General with reference to the Commission's continued authority to 
provide a public counsel function. 

For all our programs relating to consumer protection and asssitance, we 
are requesting approximately sixteen additional positions for each of our 
existing field regions. 

The third main goal that our 1978 budget provides for is the elimination of 
regulatory lag. The 4R Act of 1976 placed strict time limits on the handling 
of many types of rail cases. We have structured our procedures to adapt to 
these time frames. A backlog still exists in the motor carrier operating rights 
program. Our resource request includes 51 temporary positions to clean up 
this backlog. If we receive these positions, we expect that at the end of two 
years we will have both eliminated the backlog and developed procedures 
which will prevent it from reoccurring. In recent years we have attempted to 
speed up the decision making process by placing greater emphasis on rule- 
making proceedings and the use of modified procedure. Nevertheless, I have 
concluded that the only way we can solve the immediate "regulatory lag" 
problem In the Formal Proceedings program is with additional resources. 
Commissioner Christian, however, does not believe the additional 51 positions 
to be necessary and instead believes that the backlog can be reduced through 
more efficient utilization of our existing personnel. 

The Commission's fourth goal for 1978 is to increase the use of economic 
analysis in the decision making process. Presently, our Bureaus of Economics 
and Accounts provide expert information to the Commission, and our 1978 
budget request provides for expansion of both these Bureaus. 

To assist the Commission in long range policy planning ,a long range plan- 
ning group has been established within the Rail Services Planning Office. It 
can advise the Commission of long range effects of various courses of action. 

During Ex Parte 271, the Commission's indepth investigation into the rail- 
road's rate of return, railroad funds fiow forecasting techniques were devel- 
oped and effectively used. We believe it would be beneficial if the Commission 
maintain an ongoing program of funds fiow forecasting. The ability to deter- 
mine in advance the effect of various alternatives will lead to a substantial 
quickening of the decision making process. We anticipate that this will be an 
especially useful tool in rail and motor carrier rate cases. Therefore, our 
budget request includes eight positions for a new Depreciation and Funds 
Flow Analysis Unit. 

That concludes my opening statement, Mr. Chairman. We will be glad to 
respond to any questions that you and other members of the Committee may 
have. 
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ACTING CHAIRMAN CLAPP, DISSENTING IN PART 

Although I am opposed to the employment prohibition of subsection 14(f), 
I do not support the plan proposed by the majority to remedy the problem 
which this section creates. Ex-Commissioners should not receive disability pay 
during the 2 year period in which they would be restricted from representing 
parties before the Commission in a professional capacity. 

SEPARATE STATEMENT OF COMMISSIONER CHRISTIAN 

While I am in general agreement with the position of the majority, I can- 
not subscribe to the suggestion that ex-Commissioners receive all or part of 
their Commissioner salaries during the period when their employment oppor- 
tunities would be restricted by the proposed amendment to section 11 of the 
Interstate Commerce Act. Although I view the proposed amendment as unwise 
and, moreover, as unnecessarily broad and self-defeating, I cannot agree that 
ex-Commissioners would be otherwise so unemployable and incapable of mak- 
ing a living that it is necessary to make them wards of the state. 

If any such prohibition is to be adopted, some effort should be made to find 
less drastic alternatives than those embodied In the present bill. At a minimum, 
any prohibitions such as those in the bill should be limited to those Commis- 
sioners who resign from office prior to the expiration of their term and 
should provide authority for some person, such as the Attorney €reneral, to 
grant a waiver in exceptional circumstances. 

Mabch 28, 1977. 

Matter of : Interim Authority of ICC Office of Rail Public Counsel. 

Digest 

1. The Office of Rail Public Counsel to be established under authority of a 
new section 27 of the Interstate Commerce Act as amended by section 304 of 
the Rail RevitaUzation and Regulatory Reform Act of 1976, Pub. L. No. 94-210, 
is independent of the Interstate Commerce Commission although affiliated 
therewith. Consequently the Commission has no authority to appoint an 
Interim Director or other employees of such statutory Office. 

2. The Interstate Commerce Commission, as part of its statutory authority 
under the Regional Rail Reorganization Act of 1973, 45 U.S.C. § 715, to make 
sure that the public interest is properly represented in its proceedings, can 
create an Office of Public Counsel with significant but not complete independ- 
ence from the Commission. Creation of the Office of Rail Public Counsel under 
section 304 of Pub. L. No. 94-210 will preempt from the ICC those functions 
relating to rail matters granted that independent Office, but such Office is 
not actually established until the first Director is appointed by the President 
and confirmed by the Senate. 

This decision responds to a request from George M. Stafford, Chairman of 
the Interstate Commerce Commission (ICC), for advice with respect to 
whether the Commission may appoint an interim director of the newly author- 
ized Office of Rail Public Counsel pending the Presidential appointment and 
Senate confirmation of the first permanent director imder section 304 of the 
Railroad Revitalization and Regulatory Reform Act of 1976 (Known as the 
4R Act), Pub. L. No. 94-210, 90 Stat. 51. Mr. Stafford's request was prompted 
by a suggestion he received from the Chairman of the Senate Committee on 
Commerce and the Chairman of the Surface Transportation Subcommittee 
of the Senate Committee on Commerce that the Commission make such an 
interim appointment. 

"1. Whether, under the terms of the Railroad Revitalization and Regulatory 
Reform Act or other applicable law, the Commission is empowered to appoint 
an interim director of the Office of Rail Public Counsel. 

"2. If so, what powers may be conferred by the Commission as compared 
with those powers conferred upon the permanent director under the Railroad 
Revitalization and Regulatory Reform Act. 

"3. Whether an interim director would have power to make future budget 
requests directly to Congress in the way that the Railroad Revitalization and 
Regulatory Reform Act appears to confer such power on the permanent 
director. 
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**4. Whether it is lawful for the Commisslan to allocate budget and staffing 
resources to an interim office of Rail Public Counsel. 

"5. In the event that you are of the opinion that the Commission could not 
appoint an interim director of the Office of Rail Public Couns^ whether the 
Commission could do indirectly what it could not do directly ; that is, whether 
it could designate employees (or a consultant or contractor) temporarily to 
carry out functions identical or similar to those assigned by statute to the 
Office of Rail Public Counsel and fund those functions from its present budget 
resources." 

Question 1, In his letter responding to the suggestions from the Chairmen, 
Mr. Stafford expressed the Commisision's view that the proposed appointment 
of an interim Director of the Office of Rail Public Counsel is of doubtful 
legality. He said: "In our discussions we have had very much in mind that 
Congress intended the Director of the Office of Rail Public Counsel to be 
appointed by the President with the advice and consent of the Senate. PL 
94-210 gives the Director such policy and budgetary autonomy that we, after 
consultation with our General Counsel, have been forced to conclude that we 
could not name even an Acting Director without thwarting the apparent will 
of Congress and the Act. It would also appear that we could not legally use 
funds allowed under the Act for an Acting Director of our own choosing, nor 
could we legally divert funds authorized for other Commission functions to such 
an acting officiaL It would appear to be legally very doubtful that an Acting 
Director could use funds appropriated to an office ^liiich by law is to be activated 
by the making of a Presidential appointment. The Acting Director could operate 
only through the use of Commission personnel detailed to him, thus making the 
Office primarily a Commission function." 

This reasoning is sound. Section 304 of the Railroad Revitalization and 
Regulatory Reform Act of 1976, Pub. L* No. 94-210, by amending the Inter- 
state Commerce Act to provide for a redesignated section 27, provides for the 
establishment of an independent Office of Rail Public Counsel. Section 27(1) 
describes the Office as ''a new independent office affiliated with the Commis- 
sion ♦ ♦ ♦." Section 27(2) (a) provides that the Office "♦ ♦ ♦ shall be adminis- 
tered by a Director ' ' ' appointed by the President, by and witii the advice 
and consent of the Senate." Section 27(2) (b) makes the Director, not the 
Commission, "responsible for the discharge of the functions and duties of the 
Office of Rail Public Counsel." The Director also has, under section 27(3), 
authority to "appoint, fix the compensation, and assign the duties of employees" 
and to "enter into ♦ ♦ ♦ such contracts, leases, cooperative agreements, or other 
transactions as may be necessary in the conduct of his functions and duties." 
Section 27(4) list a series of independent actions the Office may take to pslt- 
ticipate in Commission proceedings and contest Commission actions. 

Section 27 in no way suggests that the Office of Rail Public Counsel is a 
part of the Interstate Conmierce Commission, under its direction or control, or 
in any way subordinate to it. The only organizational connection between the 
Office and the ICC suggested in the statute is the word "affiliated" In section 
27(1). The ordinary meaning of "affiliated" is that of a loose but formal rela- 
tionship between persons or group. The word does not necessarily suggest 
control or dependence. In the context in which the phrase appears, and con- 
sidering the remaining subsections of section 27, the word "affiliated" cannot 
be said to give the ICC any independent control or authority over the Office of 
Rail Public Counsel. Moreover, the Conference Report, H.R. Report No. 94-781, 
94th Cong., 2d Sess. 162-164 (1976) clearly indicates the exercise of a con- 
scious choice to take the selection of the Director out of the hands of the 
Commission. In view of the foregoing, we find that the Interstate Commerce 
Commission has no power to appoint an interim director of this Office of Rail 
Public Counsel, nor may it appoint other employees of the Office, such respon- 
sibility being placed solely in the Director. 

Questions 2. S. and 4- Our decision with respect to question 1 renders moot 
questions 2, 3 and 4 of the Chairman's request which are conditional on an 
affirmative answer to question number 1. 

Question 5. The Chairman's question 5 consists of two principal issues; the 
first is the extent to which the Commission possesses authority to establish 
an Office of Public Counsel independent of the 4R Act of 1976, and the second 
is the extent to which section 304 of the 4R Act has preempted any express 
or implied authority of the Commission to perform Public Counsel functions. 
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AUTHOBITT PSIOB TO THE 4B ACT 

In October 1975, the Interstate Commerce Commission announced the estab- 
lishment of the Office of Public Counsel. This Office was developed out of the 
experience of the Commission in a special Office of Public Counsel which was 
established to carry out some of the responsibilities of the Rail Services Plan- 
ning Office pursuant to section 205 of the Regional Rail Reorganization Act 
of 1973, Pub. L. No. 93-236, January 2, 1974, 87 Stat 993, 45 U.S.C. § 715(d) (2) 
(Supp. IV, 1974). In October 1975, the responsibility of the Public Counsel 
was expanded to cover all matters subject to ICC consideration. 

An October 31, 1975, ICC press release described the Office in the following 
terms: 

"The Public Counsel shall be appointed by the Chairman, subject to the 
approval of a majority of the Commission. He shall be qualified by training 
and experience in matters of transportation regulaton and be compensated at 
a GS-18 level of pay in the classified service. He shall be removed only for 
cause by an absolute majority of the entire Commission membership. 

"The Public Counsel shall be subject to the administrative supervision of 
the Chairman but in all other respects shall not be accoim table to the Chair- 
man or the Commission, and shall have the right to make independent budget 
recommendations to the Office of Management and Budget and the Congress. 

"The Public Counsel within the budgetary and personnel allocations and 
pursuant to such procedural requirements as the Commission shall have estab- 
lished, shall employ or contract for such permanent or temporary personnel and 
services as may be necessary for the proper discharge of his functions and 
duties, including the employment of attorneys, engineers, accountants, and 
economists, as may be required for the preparation, offering, and analysis of 
testimony and exhibits. In addition, he shall coordinate the activities of the 
Office of Public Counsel with other Bureaus and Offices of the Commission 
and may request, and upon approval of the Chairman shall receive the assis- 
tance and services of such other Bureaus and Offices, having due regard for 
their existing workloads. 

"The Counsel shall have discretion to participate as a party in proceedings, 
adjudicative or rulemaking, before the Commission in which he deems his 
participation may be of assistance to the Commission in determining the public 
interest, and the Commission, on its own initiative, may direct his participa- 
tion as a party. The proceedings normally will be, but are not necessarily 
limited to, those in which issues of national transportation importance are 
involved, in which hearings are ordered, and/or in which the representatives 
of the parties are not likely to develop all of the facts or arguments that the 
Commission should have in rendering its decision. He will in any proceeding 
be responsible for assisting in the development of the record in the Com- 
mission's effort to determine the public interest with regard to the Interstate 
Commerce Act and related statutes, recognizing that such legislation provides 
the frame of reference within which the Commission operates, and that the 
policies expressed therein must be the basic determinants of its action. 

"The Public Counsel, as any other party, may intervene in, and may petition 
for the institution of proceedings before the Commission at such times and in 
such manner as is appropriate under the Commission's rules, and he shall as 
a party be afforded all of the rights, and be bound by all of the obligations 
applicable to other parties and their counsel." 

We have held in cases concerning the Federal Trade Commission (FTC), 
B-139703, 1972, and Nuclear Regulatory Commission (NRC), B-92288, 1976, 
that each of these regulatory agencies (as well as others discussed therein, 
including the ICC) possesses authority to pay the expenses of indigent inter- 
veners from its appropriate funds and ^ke certain other administrative 
actions to facilitate participation in the proceedings by such interveners when 
the agency determines that such participation is essential to enable it to 
carry out its funcions and the assistance provided is necessary to secure the 
participation of the interveners in question. We noted some important limita- 
tions, however. With respect to the authority to provide a Public Counsel we 
stated in our decision in the NRC case, B-92288, aupra: 

"Certainly, however, no authority exists for NRC to supply funds for an 
independent Public Counsel outside of the regulatory agency ♦ ♦ ♦. 
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"* * * Although we believe the Commission's authority to administer the 
Atomic Energy regulatory scheme is suflBcient to allow provision of some 
form of assistance to participants, it does not have authority to use its appro- 
priation to finance independent entities not within the jurisdidon and con^- 
trol of the agency where the purpose of those entities is to assist adversary 
participants in NRC's proceedings." 

The limitations suggested by these comments do not pertain to the ICC 
Office of Public Counsel that was formed in early 1974 as part of the Rail 
Services Planning Office to carry out the explicit mandate of section 205 of 
the Regional Rail Reorganization of 1973, 45 XJ.S.C. § 715. In expanding the 
Office of Public Counsel, the ICC's press release of October 31, 1975 (quoted 
supra) indicates that it was reorganized to give it more independence but 
nonetheless is still based upon a delegation of authority from the Commission. 
While substantially insulating the Office from day to day control of the rest 
of the Commission, the Office as described in the October 31 press release 
is not **an independent Public Counsel outside the regulatory agency ♦ * ♦ 
which we cautioned against in our NRC decision. Id. The Public Couna^ 
who heads the Office is assigned the responsibility by the Commission of 
assisting it "in developing the record in the Commission's effort to determine 
the public interest." The Commission is to hire the Public Counsel and can 
remove him for cause. The Counsel is to employ personnel under ''budgetary 
and personnel allocations pursuant to such procedural requirements as the 
Commission shall have established * ♦ ♦ And despite the statement that the 
Public Counsel "shall not be accountable to the Chairman or the Commission/' 
the Commission retains authority to reorganize this Office so as to regain any 
authority it has delegated. Further, the Commission has not, nor could it, 
relieve itself of its ultimate accountability for an Office that remains within 
its organizational framework. Compare this form of independence with the 
independence created by the Office of Rail Public Counsel discussed under 
Question 1. 

Accordingly, we find that the ICC had the authority to create an office such 
as that described in the October 31, 1975, press release under its general 
statutory and regulatory authority and that it continues to possess such 
authority, subject to any preempion resulting from section 304 of the 4R Act. 

PREEMPTION 

While there is no specific language in section 304 of the 4R Act preempting 
the authority of the ICC to exercise authority it possessed prior to its passage, 
there is a clear indication in the way section 304 is written and its legislative 
history that the Office of Rail Public Counsel was intended to replace that 
portion of the ICC Office of Public Counsel functions that dealt with matters 
involving common carriers by railroad, subject to Part I of the Interstate 
Commerce Act, 49 U.S.C. § 1, et 8eq. 

The Senate Committee on Commerce reviewed the development of ICC's 
present Office of Public Counsel with approval. In its report on S. 2718, the 
Committee said: 

"Another impediment to regulation in the public interest has been the 
limited opportunity for the development of a public interest record before the 
Commission. While the provisions of the Interstate Commerce Act require 
public notice of proposed actions, an opportunity for interested persons to 
submit their views, and public hearings in some cases, public participation and 
more importantly the development of a public interest record, has been limited. 

"Acknowledging this problem, the Regional Rail Reorganization Act of 1973 
gave an even more explicit mandate to the Commission's Rail Services Plan- 
ning Office created by that Act, to assure that the views of the public were 
adequately represented in the hearings and evaluations conducted by the 
Office. Section 205(d)(2) of the Act directed the Office to employ the service 
of attorneys and other personnel to protect the interests of conmiunities and 
users of rail service which, for whatever reason, such as their size or loca- 
tion, might not otherwise be adequately represented in the course of the hear- 
ings and evaluations conducted under the Act. 

"In response to this Congressional mandate, the Director of the Rail Services 
Planning Office appointed a Public Counsel whose functions is to provide legal 
representation and assistance to the public throughout the restructuring proc- 
ess set in motion by the Act. The Office conducted hearings on the preliminary 
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system proposed by the USRA and at each hearing location one or two attor- 
neys from the Ofllce of Public Counsel were assigned to assist the public. 
These attorneys meet continuously and extensively with the public in the 
weeks prior to the hearings and during the hearings themselves. The Office of 
the Public Counsel was Independent of the administrative control of the 
Director in develoi^ng for the record any informaticm or view deemed 
pertinent. 

''In its oversight of the regional Rail Reorganization Act, this Committee 
found the workings of the Office of Public Counsel contributed greatly to the 
reorganization process by both keeping those who might be affected by the 
Act informed of the reorganization process and by representing them in the 
various proceedings called for under the Reorganization Act. This work both 
increased public confidence in the outcome of the reorganization process and 
increased the quality of that process by insuring that the voice of all concerned 
was heard by the planning officials. 

'The success of this limited experiment has led the ICC and this Committee 
to conclude that the public would benefit by the creation of a permanent Office 
of Public Counsel affiliated with the Commission to help the Commission to 
develop the record on issues affecting the public interest. The Commission 
moved in October to create such an Office and this legislation would provide 
a legislative sanction for this action. Of course if the Congress eventually 
creates an independent Agency for Consumer Advocacy, the Committee would 
expect that a specialized Office of Public Counsel concerned solely with sur- 
face transportation matters could be integrated into that agency." (Emphasis 
added.) Report of Senate Committee on Commerce on S. 2718, S. Report No. 
94-499, 94th Cong., 1st Sess. 15-16 (November 26, 1977) . 

As can be seen from . this report. Congress was aware of the scope of the 
ICC delegation to its Office of Public Counsel in October 1975. The version of 
the bill, S. 2718, that the Committee had before it at that time was described 
by the Committee as providing legislative sanction for the existing ICG office. 
Id, However, as indicated by the imderlined portions of the report, supra, it 
anticipated a fully independent specialized Office of Public Counsel "even* 
tually" which woidd replace the existing office. 

The House passed version of this Act, H.R. 10979, created a similar Office 
to the one created by the ICO in October 1975. However, due to a jurisdic- 
tional objection by the House Committee on Public Works and Transportation, 
its proposed Office was restricted to rail matters and was to be called the Office 
of Rail Public Counsel. The Conference Committee adopted, in most respects, 
the Senate's proposal for this Office but restricted its jurisdiction to rail 
matters. Report of the Commitee on Conference on S. 2718, H.R. Report No. 
94-781, 94th Cong., 2d Sess. 168-164 (January 23, 1976). 

From the above it is our view that while the Congress, for reasons of Com- 
mittee jurisdiction, dealt only with rail matters, it supports, at least in prin- 
ciple, the more general Office of Public Counsel established by the Commisaon. 
Since neither the Act nor its legislative history evidences an intent to limit the 
Commission's authority to continue its Office of Public Counsel and in view of 
the general approval given to that Office, it is our opinion that the enactment 
of section 364 was not in any way intended to affect the Commission's author- 
ity to continue those operations of its Office of Public Counsel which were not 
preempted by and given to the Office of Rail Public Counsel. 

We next consider when section 364 of the 4R Act takes effect to limit the 
operations of the existing Office of Public Counsel. As noted below, the 
legislative history of section 304 indicates congressional approval of the past 
efforts of the ICC to develop an office specifically responsible for considering 
the public interest. It is reasonable to assume that Congress did not intend to 
affect the Commission's efforts and authority until the Office of Rail Public 
Counsel actually comes into existence. Despite the language of section 304 
which speaks of the Office of Rail Public Counsel as being established within 
60 days of enactment of the 4R Act, under the terms of section 304, there 
can be no functionally existent office until a Director of the Office of Rail 
Public Counsel is appointed and confirmed in conformance with the new sec- 
tion 27(2) of the Interstate Commerce Act. Accordingly, we find no preemp- 
tion of ICC authority to establish and carry out the functions of an Office of 
Public Counsel with respect to rail matters imtil such time as a duly appointed 
and confirmed Director of the Office of Rail Public Counsel takes office. 
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Finally, we note that of the authority granted the Office of Bail Public 
Gonnsel tinder section 304 of the 4R Act, at least the authority to seek judicial 
review and the authority to evaluate and represent the public interest "before 
other Federal agencies when their policies and activities significantly affect 
rail transportation matters subject to the jurisdiction of the Commission" 
exceed that given the Office of Public Counsel under the internal arrangements 
of the ICC. See Commission press release, quoted above. These are activities 
which require specific legislative authorization and would not be sustained as 
being within IOC's general statutory authority. 

We therefore conclude, in answer to question 5, that the ICO retains the 
authority to establish an Office of Public Council similar to that described in Its 
October 31, 1975, press release and that the jurisdiction of that Office to deal 
with rail matters will not be affected until the Office of Bail Public Counsel es- 
tabished by section 304 of the 4R Act becomes operational. However, the Com- 
mission's authority is not sufficiently extensive to give the Office of Public 
Counsel the same authority granted the Office of Bail Public Counsel to seek 
judicial review or appear before other agencies as representatives of the public 
interest. 

B. F. Keller, 
Deputy Comptroller General 

of the United States, 

[The following information was subsequently received for the 
record :] 

intebstate commebge commission, 

Office of the Chaibman, 
Washington, D.C, April 19, 1977 
Hon. Wabben G. Magnuson, 

Chairman, Committee on Commerce, Sdenoe, and Transportation, U,S. Senate, 
Washington, D.C. 

Deab Senatob Maonuson : Thank you for your letter of April 7, 1977, enclos- 
ing certain questions posed by Senator Schmitt pertaining to matters dealt 
with in the April 4, 1977, hearing before your Committee. Enclosed are the 
responses to those questions for inclusion in the hearing record. 
If I can be of any further assistance, please contact me. 
Sincerely yours. 

A. Daniel O'Neal, 

Chairman. 
Enclosures. 

Question 1, To what extent does your agency have a complete cross- 
referenced catalog of regulations by subject matter, by requirements and by 
impact upon consumers, businesses and other agencies of Government? Are 
they readily available for public use and Congressional reference after they 
have been promulgated? How do you detect overlapping or inconsistent regu- 
lations in your agency and between agencies? 

Answer. AU regulations of this Commission are codified in the Code of 
Federal Regulations, (CFR) which is indexed according to subject matter 
(see 49 C.F.R. Parts 1000-1199, pp 5-8 (1976 ed.) ) The Commission's regula- 
tions are found at 49 C.F.R. 1000.1 et seq. An explanation of how to use the 
Code is set forth at page v of 49 CFR. These regulations are not cross- 
referenced by requirements or by impact upon consumers, businesses, and 
other agencies of Government. However, the Commission publishes and dis- 
tributes separate booklets containing comprehensive information concerning 
regulations impacting upon consumers and businesses. For example, those 
relating to moving your hous^old goods. 

In addition, the Interstate Commerce Act Annotated refers, after each sec- 
tion of the Act, to the Federal Register volume and page upon which is set 
forth a regulation issued pursuant to that section. This, any party interested 
in finding a certain regulation could either refer to the index of the CFR, or 
to the relevant section of the ICA Annotated. Both the Code of Federal 
Regulations and the Interstate Commerce Act Annotated are readily avail- 
able for public use and Congressional reference. 

Although the Commission does not conduct a formal review of its regulations 
to determine overlaps or inconsistencies therein, we believe that the proce- 
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dures utilized prior to issuance of a regulation ensure very little overlap or 
inconsistency. The Ck)mmission's regulations with few exceptions are promul- 
gated only after comments by interested parties. These parties, which generally 
represent interests on all sides of an issue, and frequently include other 
agencies, direct their comments to any significant overlaps and inconsistencies 
with other regulations. Moreover, the Ckmunission's own staff and decisions 
review is designed in part to avoid this problem. 

Pursuant to P.L. 94-210, Section 312, the Ck>mmission is engaged in an 
extensive review of the Interstate CJommerce Act and all Acts supplementary 
thereto, looking to their modernization, revision, and codification. We are 
required by February 5, 1978, to submit a final draft designed to simplify the 
present law and to harmonize regulation among the various modes of trans- 
portation subject to our regulation. This review should be helpful in detecting 
overlapping and inconsistent laws and regulations. 

Finally, the Commission maintains an ongoing review of its existing regu- 
lations as a part of its successful paperwork burden reduction program. A 
copy of a recent review of that program is attached. 

Question 2, To what extent are you required to include economic impact 
statements with proposed regulations? How do you determine whether the 
benefits will exceed anticipated cost to consumers? 

Answer. The Commission is not specifically required under present law to 
include economic impact statements with proposed regulations or to conduct 
similar studies in connection with cases, rulemaking, or other like proceedings. 

However, the substance behind the cost/benefit analysis concept is already 
performed under our existing procedures. In effect, the administrative proc- 
ess invites proponents and opponents to bring forward all pertinent data which 
address the basic concern of interest in the proceeding. In this way, the costs 
and benefits of the basic questions generally are addressed, can be and are 
analyzed by the decision maker. The fundamental problems, however, always 
inherent in cosVbenefit analysis is that all pertinent definable benefits or costs 
are not necessarily easily quantifiable. "Assertions of unquantified concern" 
substituting for quantitative cost or b^iefit measurements, while difficult to 
weigh, may, in fact, provide the most pertinent evidence relative to a par- 
ticular issue. The use of a strictly structured cost/ b^efit analysis technique, 
when qualitative measurement is the only practical measurement, could do 
injustice to the development of broad based, sound, and otherwise deter- 
minative evidence. 

While a formalized cost/benefit analysis program is not incori>orated in 
either the rulemaking or case process, the essence of the present rulemaking 
and evidentiary procedures required by the Commission appears to address 
essentially the subject and provide suitable evidence for decision makers to 
evaluate the costs and the benefits of a specific decision which may be ren- 
dered and to do so with reasonable dispatch. 

Question S. To what extent do you measure paperwork impact of regu- 
lations? 

Answer. The Commission, when determining whether it should adopt regu- 
lations which would necessitate extensive additional paperwork by regulated 
carriers, considers paperwork burden wherever that could result in light of 
the benefits to be derived from the regulations. Interested parties frequently 
oppose particular proposed regulations on the basis of increased paperwork, 
and the Commission itself may be divided as to the appropriate resolution 
of this issue. For example, a dissent was filed from the recent majority 
opinion in Ex Parte 285,* partially because of one Commissioner's view that 
the rules adopted in that proceeding would unduly burden rail carriers. 

In the case of new or revised reporting requirements, these are usually 
developed with information concerning industry burdens analyzed early in the 
design stage and long before notice is published in the "Federal Register." 
The paperwork impact of reporting requirements is considered: 1) in the 
design state; 2) in the decisional stage following public response; 3) again 
in the GAO clearance stage in compliance with the Federal Reports Act, and 
4) as a part of our ongoing review of adopted regulations. 



1 Maintenance of Records Pertaining to Demurrage, Detention, and Other Related Ac- 
cessorial Charges by Rail Common Carries of Property, 352 ICC 739 (served October 
1, 1976) 
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The burden on the regulated industry is usually analyzed in terms of 
adequacy of source records, record-keeping changes required, compilation 
time, and annual man-hours for each company to comply. With respect to exist- 
ing regulations, our experience concerning the usefulness of the information 
developed is analyzed in the same terms. 

Question 4, To what extent do you determine the effect regulations will 
have on the courts' workload? Chief Justice Berger recently recommended 
"judicial impact" statements with new laws. What do you think? 

Answer. The Commission does not specifically consider the impact of its 
regulations on the courts. Of course, all Commission decisions are reviewable 
in the courts, and the Commission also resorts to the courts for enforcement 
of its regulations where they cannot be enforced through voluntary compli- 
ance efforts or civil forfeiture claims settlement. 

Our mandate as we see it is to implement the laws which we administer 
as effectively as possible, and this means that in many cases that our deci- 
sions will be challenged in court. In fact, the most essential resfulations and 
decisions will frequently be the most controversial. . A good recent example 
is the Commission's recent action in Ex Parte No. 37 (Sub-26), Commercial 
Zones and Terminal Areas (served December 30, 197^). The regulations 
promulgated in this proceeding significantly expanded the areas of non- 
regulation in metropolitan areas, and, while deemed by the Commission to 
be essential to the public interest, were strongly opposed by some interests. 
Consequently, a challenge to the new regulations is now pending on judicial 
review in the U.S. Court of Appeals for the Ninth Circuit. To require the 
Commission to assess the impact of its regulations on the courts could have, 
in such a case as this, hindered the promulgation ot necessary regulations. 

The concept of a "judicial impact statement," however, has some merit in 
the regulatory and legislative process. Quite clearly many new laws have a 
substantial impact on the courts' workload, and laws affecting this Commission 
are no exception. For example, PuWic Law 94-210, the Railroad Revitaliza- 
tion and Regulatory Reform Act of 1976, required the Commission to issue 
numerous new regiilations, all of which are subject to judicial review and 
several of which are in court right now. In committing on proposed legisla- 
lation, the Commission will, as it has done in the past, make an effort to 
assist the Congress by focussing cm issues of judidal workload which par* 
ticular bills may present. Additionally, the Commission has and will continue 
to point out to the Congress areas involving the enforcement of regulations 
where civil settlements could be sought and obtained as an alternative to 
Court prosecution in order to minimize impact on the courts' workload. 

Question 5. Are you preparing to conduct zero-based budget reviews of your 
programs? 

Answer. Yes, and draft instructions and forms were issued to Commission 
Bureau and Ofllce Heads on April 11, 1977 for their review and comment as 
to needed clarification, modification, etc. Final instructions are expected to 
be issued in late April and the Commission's 1979 budget will be developed 
with adherence to the zero-base concept. 

Question 6. What is your view of the "sunset" legislation calling for a phased 
6-year schedule of review of federal program functions? Do you favor a "sun- 
set" for agency rules and regulations? 

Answer. The Commission believes that continuous and vigorous Congressional 
oversight is needed to weed out unnecessary or outdated federal programs. To 
the extent that the various "sunset" legislative proposals such as S. 2, the 
"Sunset Act of 1977," and S. 600 the "Regulatory Reform Act of 1977" are 
designed to accomplish these goals, the Commission believes the intent of such 
legislation to be very desirable. The Commission is currently preparing detailed 
comments on S. 2 and S. 600 which are to be transmitted to the appropriate 
Senate Committees in the near future. To the extent that sunset proposals 
embrace the concept of zero-based budgeting, the Commission favors them. The 
Commission has not yet completed formulation of its position with reference to 
current sunset proposals. Last year it expressed its opposition to the particular 
5-year phased sunset proposals contained in S. 2812, on May 25, 1976. A copy 
of the Commission's letter on S. 2812 is attached. We will forward a copy of our 
comments on the substantially changed current bills as soon as our analysis is 
complete. 
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Question 7. There have been sev^eral Wis and amendments ta bills providing 
for a form of Congressional veto over proposed agency regulations. The budget 
reform law prescribes Congressional action in the form of decisions and defer- 
rals of proposed impoundments. Please comment on the idea of applying the 
budgetary process to your agency's proposed regulations, that is, submitting 
major rules and regulations (i.e. regulations having a substantial impact on 
consumers and businesses as opposed to minor regulations relating to internal 
agency matters and with little or no impact on outsiders) to the Congress for 
review before they go into effect. 

Answer. We oppose the enactment of Congressional veto legislation because it 
imposes an undue burden on the public, the Congress, and the administrative 
agencies. We believe that it is vitally important for Congress to ensure that the 
agMicies are following the letter and spirit of the statutory mandates given them 
by Congress, but we do not believe that the best way for Congress to ensure 
this result is to review every major substantive rule of these agencies. 

Such a review would have positive aspects. Certainly some poorly conceived 
rule or regulation could be quickly eliminated by Congressional review. At 
times, this could even obviate a lengthy court challenge. However, the liabilities 
of the proposal seem to us to far outweigh any potential contribution it could 
make. 

The never-ending task imposed on Congress by such legislation would seem 
to render the proposal unfeasible. Congressional committees would be inun- 
dated by review of the rules of agencies under their jurisdiction. The likely 
results would be that Congressional attention would be diverted from tiie con- 
sideration of legislation on major national issues to the resolution of indi- 
vidual examinations of relatively more insignificant agency regulations. 

In order to review agency rules and regulations in the detail required each 
Committee and individual Member of Congress would probably desire substan- 
tially more staff capacity both to analyze the agency rules and to formulate 
courses of action concerning these rules. Thus, something akin to a bureaucracy 
could develop. We doubt that this additional review of agency rules is 
warranted. 

One of the most serious adverse effects that this new process would have on 
Congress would be that it could become a substitute for necesary Congressional 
oversight of the overall activities of the agencies. Debate about the merits of 
individual rules could well replace the more important Congressional function 
of overseeing the overall effort and results of an agency's attempts to comply 
with its statutory mandate to protect or further the public interest. 

This agency, like others, is created by Congress with a statutory mandate to 
protect the public interest in a certain substantive area. Through the develop- 
ment of expertise and familiarity with the subject matter, the agency is charged 
with taking the specific action needed to meet the general statutory mandate. 
If, as contemplated, each major rule that the agency promulgates is to be sub- 
ject to Congressional review before implementation, the purposes of delegating 
decision-making authority to the agencies is thwarted. 

In order to ensure that the statutory objective of the agency is accomplished, 
it is vital that Congress carefully oversee the general course of agency action, 
rather than trying to focus on its particular rules. During the past several 
years, the goals of economic regulation of surface transportation has received 
extensive Congressional scrutiny. This has led to the passage of a major new 
statute, the Railroad Revitalization and Regulatory Reform Act of 1976, P.L. 
94-210, which substantially redirects economic regulation of railroads. This 
oversight together with oversight of agency action also helps us to know how 
Congress views the general trend in our regulatory activities. Moreover, such 
review does to the extent necessary seem to focus on particular regulations and 
to do so without creating an additional forum for argument concerning their 
promulgation or an additional "bureaucracy" for considering them. 

We have welcomed Congressional oversight activities because they provide 
an effective means of guiding the agency and of developing initiatives needed 
for long-range legislative improvements. The substitution of a case-by-case ad- 
judication by Congress of agency rules for more broadly based oversight or 
even the duplication of such oversight could make it considerably more difficult 
for Congress to develop a full understanding of the needs of tiie public and to 
write comprehensive legislation imposing new mandates on the agencies to meet 
those needs. 
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We should emphasize that we are not se^dng to isolate agency proceedings 
from Congressional scrutiny. On the contrary, we remain as in the past com- 
pletely willing to accept comments from Members of Congress or Ccmgressional 
Committees on rolemaking proposals before ns. Moreover, we expect to be held 
answerable with respect to even minor regulations to the ftQl extent that Con- 
gress sees a need for Congressional scrutiny. Indeed we sense that as implicit in 
the oversight policies now followed by the Congress and its Committees. 

Congressional review of major rules and regulations before they go into effect 
could greatly impede the efforts of administrative agencies to perform efficiently. 
One of the most persistent complaints about the administrative process is that 
it takes too long. It is frequently charged that there is an inordinate amount of 
"regulatory lag." Unquestionably the problem of "regulatory lag" in the imple- 
mentation of agency rules would be aggravated by the review procedures 
envisioned in most Congressional veto legislation. 

Rules promulgated by this agency are carefully considered after full oppor- 
tunity for the public to present evidentiary material. After an initial decision 
is made by the Commission, there usually is another opportunity for all inter- 
ested persons to be heard. This is often followed by a complete reconsideration 
of that decision by the Commission. The rules are then subject to judicial 
review in the Federal Courts of Appeals where they generally receive careful 
scrutiny. A Congressional veto procedure would add an additional forum at 
which interested persons would again have to argue their position and yet 
would not obviate the need for judicial review, if challenged. 

Given the extensive review already available to the public, a further review 
and the attendant delay of what could be several months does not appear 
warranted. In fact, such statutorily imposed delays work at cross purposes with 
recent Congressional action imposing time deadlines on all phases of rail pro- 
ceedings before the Commission. Time saved by these provisions of the 4R Act 
could be quickly lost through the requirements of Congressional review. 

Another trend that could be inhibited by Congressional veto legislation is the 
increased reliance of the Commission and other agencies on rulemaking pro- 
ceedings to develop industry-wide standards. In recent years, the Commission 
has found that formal rulemaking is often the most efficient and fairest means 
of developing across-the-board standards on a number of matters within its 
jurisdiction. But should interminable delays become characteristic of a Con- 
gressional review process, the development of agency standards on an ad hoc 
basis through adjudicatory decisions, though less satisfactory in many respects, 
could grow in importance to meet the immediate needs of particular problems. 

At present the Commission's procedures are designed to weigh the positions 
of all parties and to give each the fullest opportunity to be heard consistent 
with the statutory requirements under which a proposed rule or reguation is 
considered. This is true whether the interested i)erson is a consumer, occasional 
shipper or traveler, a large user of transportation services, a segment of the 
transportation industry Itself, a community, or another governmental agency. A 
likely adverse effect of the veto process in our view would be the additional 
expense and other burdens that would fall on all of those interested, especially 
those least likely to be able to sustain such burdens through another round of 
controversy. 

Senator Ford. We have Gerald Norton, Acting Greneral Counsel, 
Federal Trade Commission. If you will file your statement for the 
record, it will be printed in total, and I ask if you would brief us, 
if you please. 

STATEMENT OF OESALB F. NOETON, ACTING OENEEAL COUNSEL, 
FESEEAL TEADE COMMISSION 

Mr. Norton. I am testifying at the request of Chairman Collier 
who is out of the city. 

We have discussed the provisions of the bill in detail in our state- 
ment. I would like to limit my oral comments to certain features 
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that we think may require further consideration by the committee^ 
While focusing on the provisions that relate to the Federal Trade 
Commission, I would like to begin with a general observation about 
the bill that relates to our criticism of some of the particular pro- 
visions concerning its impact on the Commission's ability to allocate 
its limited resources in the manner it deems most appropriate in 
carrying out its mission with the highest possible ratio of benefits 
to costs. 

The bill contains seven or eight categories of procedural or insti- 
tutional amendments which it apply to seven independent agencies 
having a variety of policy mandates and ways of doing things. Each 
of the proposals may sound like a good idea in the afctract. We do 
not take issue with the purpose behind any of them. Some are untried 
and some reflect procedures already undertaken by some of the 
Commissions. 

Some of the problems addressed in the bill, in addition, may be 
more important with some agencies than with others, and, indeed^ 
may be virtually nonexistent with others. Some of the problems may 
be more important with respect to agencies and departments not 
covered by the bill than they are with respect to those that are. We 
think a demonstration of the need for these amendments is important 
because most of the changes will inevitably require substantial com- 
mitments of resources by the agencies and those parties affected by 
their activities. 

Before such burdens are imposed, creating new demands on pressed! 
budgets, we should be sure that the changes meet a very real need 
rather than merely implementing a theoretically good idea. Macny 
of the practical problems with the bill have been addressed in thd^ 
detailed statements of the Commission and of the other agentsiies; 
Based upon a quick review of the other agency statements this morn- 
ing, we would appropriate amendments if the bill is to go f orwaardL 

I will try to focus on some of the points that have not been stressed 
by other agencies. 

Section 3(a) requires recodification of the Commission rules 
through public comment in two phases. The Commission agrees that 
agency rules should be reviewed periodically in order to insure that 
their continued existence is justified. The Commission already en- 
gages in sudh a process. In the past couple of years it has reviewed 
and rescinded a large number of trade practice rules adopted over 
a long period of time going back to the 1920s. It is continuing that 
process. 

In addition, the Commission has, until recently, not engaged in 
substantive rulemaking the way many agencies have because of a 
perceived lack of statutory authority for a long time. At present, 
we are engaged in a substantial rulemaking undertaking for the 
adoption of new rules under the Magnuson-Moss Act of 1975. 

One concern we have about the proposal of the bill is that if adopted 
it might have the effect, on the one hand, of delaying the effective- 
ness of the Magnuson-Moss rules if they are not adopted before the 
statutory period or, on the other hand, requiring the Commission 
to redo that rulemaking process which it has recently completed. 
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We are concerned about the failure of the bill to distinguish be- 
tween substantive rules and procedural rules. The procedural rules 
were not subject to notice and comment procedures before because 
the provisions of the APA do not require that. We do that now, 
however, sometimes in our discretion. We question whether we should 
subject all rules without regard to their type to this type of proceas, 
however. 

We are not aware of any particular need to depart from the 
settled principles in the APA on a selected basis. While we agree 
with the general purpose of this provision, we suggest the burden 
it might impose on the agency and those aflfected by the Commission'^ 
rules would outweigh the benefits to be derived from it. This im- 
balance between cost and benefit would be worsened if the law revi- 
sion proposal, which I will discuss next, is adopted simultaneously. 
Not only would that require an additional substantial undertaking 
by the Commission, but it would involve many of the same people 
to work on the proposed revisions of the law. 

In addition, if that process of law revision resulted in significant 
changes in the existing laws, then that might make much of the 
rulemaking either superfluous or it may be necessary to go through 
it all over again. If the law revision proposal is to be adopted, it 
may be desirable to defer the rule codification proposal set forth in 
the bill until there is a clean statute to work with. 

Turning to section 4(a), which would require the Commission 
to review all of the laws relating to it and recommend such revision 
and codification as may be necessary to improve the administration of 
its antitrust and consumer protection responsibilities, in conjunction 
with a rigid foimat and time period set forth in the bill, the Com- 
mission already has the statutory authority to malce recommendations 
to Congress concerning its laws and has done so directly. In fact, in 
the past 4 years the Commission's statutes have been significantly 
amended on several different occasions, and there is right now active- 
ly pending in the House a bill. Federal Trade Commission Amend- 
ments of 1977, whidh is similar to a bill which passed the Senate 
last year, S. 642, which would provide a number of updating and 
significant amendments to the Commission's act. 

We think that the formalized procedures set forth in this bill are 
unnecessary with respect to the Commission, and would impose an 
unnecessary commitment of resources, particularly if, as I say, it 
goes forward simultaneously with the rule codification. 

Section 5(a) concerning the petitions to institute rulemaking pro- 
cedures is another of our concerns. The Commission has a variety 
of options it can consider w*hen it is presented with an allegation 
or evidence there may be an unfair or deceptive act practice or an 
unfair method of competition. It can issue a complaint and engage 
in individual case-by-case adjudication, which it often does, or it 
can institute a rulemaking proceeding and adopt rules that follow 
industiy lines or that deal with particular practices in all fields, or 
it can submit recommendations for legislation to Congress and 
engage in one of its traditional functions. Indeed, it originally was 
to engage in an information-gathering and publicity function. This 
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is a varied array of possibilities which involve different commitments 
of Commission resources depending on the nature of the problem 
and what seems best suited to deal with it. 

The Commission engages in this selective judgment whenever 
questions are presented to it that may require Commission action. 
We are concerned about this rulemaking petition proposal in part 
because it would give the courts authority to second gues& the Com- 
mission's judgments about how best to allocate its resources in deal- 
ing with a particular problem. 

The Commission might have concluded, for example, that it was 
preferable and engage in case-by-case adjudication rather than 
rulemaking in response to a particular petition that had been pre- 
sented. Yet this would permit the courts to second guess that and 
say that isn't the best way to do it, we think you should do it this 
way. 

Rulemaking proceedings at the Commission, in view of the unique 
provisions of the Magnuson-Moss Act, are substantial undertakings. 
The act goes beyond the notice and comment procedures of the 
Administrative Procedure Act and imx)oses a variety of procedural 
proviaicms w*hich mean that when you set in motion a rulemaking 
proceeding you're imposing not only on the Conmiission and staff, 
but on all affected by the rule, a sub^ntial commitment of resources 
because of the need to comment and participate, cross-examine, pre- 
sent witnesses and the like in these proceedings. 

As a result, the proceedings have beoome much more time con- 
siuning and cumbersome than I think was anticipated. Wlien any 
question is presented about whether the Commission should institute 
one of these rulemaking proceedings, it gets careful consideration. 
If we go that way, it means a substantial commitment of resources. 
It may or may not be feasible in every case to give an up or down, 
yes or no answer to a petition in 120 days. In most cases that has been 
possible. But there are some where the nature of the problem is 
such that you want to take another approach. 

Rather than say we'll grant or deny the rulemaking petition we 
may want to put it on the public record and invite comment so that 
the decision about whether to institute a rulemaking proceeding can 
be well informed with knowledge of the real issues and problems 
to be encountered. The bill would not permit the Commission this 
flexibility. It would require us to say yes or no within 120 days and 
if we didn't act, then the person could go to court and get the court 
to force us even if that is not the best way to proceed. The bill does 
not require that the court find that to institute a rulemaking pro- 
ceeding would be in the public interest. That is a standard which 
iQCorporates not only resource allocation concerns, but overall judg- 
ments about the prevalence of the practice, whether, it is necessary 
to deal with it at the Federal level, whether, for example, it might 
be sufficient to refer the matter to State and local enforcement au- 
thorities, w^hether private litigation is sufficient to deal with the 
problem ; for many kinds of problems there are sufficient incentives 
for private litigation. The statute requires the Commission to caxxr 
fiider such matters, but the bill would not require the courts to do so. 
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Finally on this point, we are not aware of evidence that the Com- 
mission practices currently for dealing with these petitions justifies 
this statutory format. 

Section 6(a) provides that Congressional committee requests for 
documents ^hall be granted within 10 days and that any time the 
Commission has documents in its possession that it is going to trans- 
fer it to some other person or agency, it must exact a guarantee that 
those dociunents will be returned so that tlie Commission can reply 
to a congressional request for information. 

We think in the main that this provision is unecessary because 
it has been the Commission's view of its responsibilities that it is 
obliged to respond to official congressional requests for information 
and it has done so in a timely fashion. 

On the other hand, we think the bill has significant practical 
problems which may affect the FTC more than they affect other 
agencies because of our law enforcement activities. We frequently 
have to get large volumes of documents from companies under in- 
vestigation. Our task is made immeasurably easier if they comply 
voluntarily and we are not required to go to court. Whether a c<Mn- 
pany will produce documents on a voluntary basis will be determined 
by what the consequences will be. Under this bill, one consequence 
might be that if the company produces documents to us and we turn 
them back, they would then be under obligation to retain them in- 
definitely even though they may have no use for them, and to return 
them in the unlikely event that there would be a congressional re- 
quest for access to those documents. 

We thinly this kind of provision will make companies mucli less 
inclined to cooperate with our information demands and to insist 
upon court enforcement. That inevitably slows up our investigations 
and make it more difficult to get on with the work of investigating 
ix)ssible violations. 

The bill has a requirement that we respond and submit documents 
within 10 days, without provisions for extension or amelioration. 
Frequently that is possible. Often, however, we are dealing with 
vast quantities of documents which may not all be located here in 
Washington. Usually we can work out satisfactory arrangements 
with the committee staff so that we can produce documents in se- 
quence or the staff will come to our offices and examine them. This 
kind of flexibility is not permitted under the bill and we suggest that 
the language be changed to accomplish that. 

Section 9(a) provides that no one appointed as a Commissioner 
after enactment shall represent anyone before the Commission 2 years 
after his or her service on the Commission is terminated. 

The Commission is engaged in a comprehensive study of the con- 
flict problem and looking for possible revisions in the Commission's 
own rules on this subject. It has not taken any definite position on the 
variety of options that would be presented to it. They may go beyond 
the provisions of the bill and they may differ in significant respects. 

We think it is a question that deserves careful study. There is a 
need to accommodate, on the one hand, the avoidance of any actual or 
perceived conflict of interest and, on the other, unduly creating de- 
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terrence to the recruitment of iiighly qualified people for top 
positions. 

There are a number of questions that the present proposal raises. 
We don't pretend necessarily to have the answers to them. One is 
whether the bill should limit itself to the seven agencies that are 
under consideration. The problem is govemmentwide. It may vary 
in some respects from agency to agency, but it is certainly not limited 
to the seven. 

Another is whether the provision or any amendment should be 
limited to the Commission members or any particular type of 
positions. Again, the exposure to information, the possibilities for 
ending up in a position of actual or apparent conflict, are not limited 
to the Commission members, but apply to staff members as well. 

It may be that rather than a flat ban for a period of time, which 
obviously has the advantage of being certain, there may be certain 
categories that are subject to exception, rulemaking versus adjudica- 
tion perhaps. It may be desirable to have some kind of clearance or 
exemption procedure such as the Commission has. 

I notice that a number of these questions were explored recently 
by the Committee on Government Operations. 

Section 10(a) would amend the Federal Tort Claims Act to permit 
suits against the United States based on deceit or gross negligence 
in the performance of regulatory functions. We are not aware of 
any particular problems concerning the Commission's activities 
tliat might give rise to a need for this and therefore we are not in 
a position to comment on whether this is the best way to do it. 

Senator Ford. Mr. Norton, I believe you could have read your 
whole statement in a little over 20 minutes. I asked you to brief it. 

Mr. Norton. Tliis is my next to last sentence. 

On that we suggest the Justice Department views would be of 
interest to the committee. 

Finally on section 11(a), concerning the appointment and tenure 
of chairmen, we don't have any serious opposition to the proposal 
although we think the present system under which the President 
selects the Chairman of the Federal Trade Commission is satisfac- 
tory. 

I would be happy to answer any questions. 

Senator Ford. I'm somewhat surprised to see your opposition to 
the law revision provisions in this bill. And while we are aware that 
the Commission has sent up legislative proposals from time to time, 
don't you think it would be wise for the Commission and the Con- 
gress to take a comprehensive look at the authorities which the FTC 
administers. For instance, you have wool, fur, textile acts, the Fair 
Packaging and Labeling Act, the FTC Act and a host of others, 
some with differing administrative procedures, others which relate to 
the FTC Act. Then you have the FTC Act itself. 

Let me quote you some of those things from the Act itself. 

Each Commissioner shaU receive a salary of $10,000 a year. Any aUotment 
made to the [Bureau of Corporations] by the Secretary of Commerce from the 
contingent appropriation for the Department of Commerce for the Fiscal Year 
3915 shall become funds and appropriations available to be extended by the 
Commission. 
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Don't you think these provisions of the law should be revised ? 

Mr. Norton. If we had unlimited time and funds it would be de- 
sirable to go through every statute and clean it up. What we have 
tried to do and we think we are doing is focusing on the problems 
that present the most pressing needs for legislative clarification. As 
for the provision about the salary of Commissioners being $10,000, 
I suspect that the gentleman behind you who is likely to become the 
next commissioner, Mr. Pertschuk, is well aware of the true salary. 
I don't think anyone is misled by that provision. 

Senator Ford. It is part of the act, isn't it? 

Mr. Norton. Yes. 

Senator Ford. Don't you think it should be changed? 

Mr. Norton. There may be many parts of the act like that whicli 
should be changed. We don't disagi*ee with the possibility that there 
are ways to improve the language of the FTC Act. Wliat we are 
concerned about is the way in which the bill poses a comprehensive 
approach to it and the time periods involved and they might be 
more than is necessary by any current felt problems under the exist- 
ing act and would impose a substantial commitment of resources 
that might usefully be devoted to other matters. 

We have no fundamental opposition to this law revision provision, 
however. 

Senator Ford. What is your opposition if it isn't fundamental ? 

We are trying to get to fundamental operations. The President 
says, write the regulation in English so you can understand them, 
read them before you print them. What is your objection ? 

Mr. Norton. Our objection is, given the range of things that we 
have presently to do under our statute and given the limited budget, 
we don't think that this particular provision presents the most 
pressing need for Commission activity. 

However, it is not an opposition to the idea or principle of law 
revision. We engage in that. We think we do it in an ongoing v;ay. 
When problems arise under the existing statute that requii'e legisla- 
tive attention we address them. That has happened in 1973, 1975, and 
it is going on rig'ht now. 

Senator Ford. Does the language appearing on page 34, line 15 
of the proposed legislation, "fails to act thereon,-' with respect to 
the 120-day provision, doesn't that give you the latitude necessary 
to accomplish your objective, putting a petition up for comment, 
rather than proposing a rulemaking. 

Mr. Norton. Not necessarily. There are other factors that may 
bear on this. The Commission may have an adjudicative proceeding 
pending on a particular matter and may wish to see what the out- 
come is before initiating rulemaking. The completion of that adjudi- 
cation in a 120-day period may be infeasible. 

Senator Ford. On congressional access to information, what do 
you do now if the court permits you access to information and then 
a congressional committee requests the information, particularly in 
the case in which the court has placed some limitation on your hand- 
ling of the information? 
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Mr. Norton. We comply with the court order. We have tried, in 
every case where such an order has been sought, to resist. Generally, 
we have been sucessful. On one or two occasions we have been un- 
sucessful and in those cases we have complied with the court order. 
Generally, the committees have been willing to accept that position — 
recognizing that it is a temporary problem and we can't control the 
court. 

Senator Ford. Senator Griffin. 

Senator Griffin. Would trade secret information be a problem 
under the way this bill is drafted ? 

Mr. Norton. Under the request for information section? 

Senator Griffin. Yes. 

Mr. Norton. A legal problem, no, because the trade secret excep- 
tion to section 6(f) of the Federal Trade Commission Act applies 
only to the making public of information by the Commission and 
in the Ashland Oil case the court agreed with our interpretation 
that when we transmit trade secret information to Congress that 
is not a making public within the meaning of Section 6(f) because 
it can't be assumed in all cases that the infonnation will be made 
public by Congress. 

Senator Griffin. That goes back to the point you made before 
about how much cooperation you will get from companies you are 
investigating. 

Mr. Norton. A legal problem, no. A practical problem, yes, be- 
cause we are now facing repeatedly companies who say : 

We wiU comply with your subpena across the board with one exception. We 
are concerned that Congress is going to request access to this information and 
you will say you have to comply with such a request. 

We want to get a court order that blocks that. 

This is the focus then of a number of recent lawsuits. 

Senator Griffin. Have you tried to make any estimate as to what 
the impact would be on your agency budget and stalling require- 
ments, if this legislation were enacted and you had to comply with 
it? 

Mr. Norton. We don't have figures on that. We could try to make 
estimates I suppose but it is hard to say how reliable they would be. 
Senator Griffin. Would it be reasonable to say that the general 
thrust of your testimony is that instead of having broad legislation 
that applies across the board, that we ought to be looking at each 
agency to see how its basic statutes should be revised ? 

Mr. Norton. That is a fair conclusion. 'While there are similar 
problems that affect all agencies, not just those covered by this bill, 
but all agencies and departments of the Government, they vary, 
often considerably, from agency to agency as to how important they 
are and what might be the best solution. And that has to be judged, 
I think, or can best be judged on a case-by-case basis. 

Senator Griffin. Perhaps even what kind of job they have done 
in the past. 

I think Congress might well conclude that some had done a pretty 
good job. Indeed some may have done an excellent job in the very 
areas we are trying to regulate, whereas others haven't. 

89-3ia— 77 10 
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Mr. Norton. Well- 



Senator Grifetn. That was not for you to comment on. 

Senator Schmtit. I will submit a list of questions for the record to 
each of the witnesses this morning so that we can get a systematic set 
of answers back. I do wish to hear briefly your comments on a ques- 
tion I asked before and that is, do you feel that the citizens out there, 
writing to you, asking for information on all regulations administered 
by the Commission that deal with a specific subject, will they get 
an answer that is comprehensible? First of all, would they get an 
answer and second, would they get an answer which is comprehensive 
and comprehensible ? 

Mr. Norton. They will get an answer and I think it will be com- 
prehensible. In that particular area, however, the commission is not 
extensively engaged m energy regulation. Depending on how you de- 
fine the subject, there would be a variety of different regulations that 
could bear on it. I shouldn't say regulations. The commission's regula- 
tions, in the sense of laying down a binding rule of law, are limited 
in number. I don't think that any of them relate specifically to ener- 
gy. But our regulations are indexed, not as they appear in the Code 
of Federal Kegulations but as the Commission makes them available. 
I think a satisfactory response could be obtained. 

Senator Ford. Senator Danf orth. 

Senator Danforth. Mr. Norton, a lot of people are ccnnplaining 
about regulation right now being pushed aroiuid by bureaucrats. This 
makes for great political stump speeches. Everybody gets riled up 
about it. Obviously this bill is an efiort to get some kind of grip on it, 
some way of simplifying things. Your view is that it is something of 
a gimmick ; is that a fair statement ? 

Mr. Norton. No, I don't think that is a fair statement. I wouldn't 
agree with that characterization. I think it is well-intentioned and 
there may be a reason to pursue each of these proposals with respect 
to some or all of the agencies. Indeed some of the agencies have sup- 
ported all of it. What we are suggesting is that as with any good idea 
it may be good in some circumstances and less good in others. You may 
have to tailor it from agency to agency. This is obviously the starting 
place to do it across the board and see how it looks. What we are 
suggesting is that it is like a ready-to-wear suit. It doesn't look as 
good as a tailor-made suit. 

Senator Danforth. Suppose you were addressing yourself to the 
problem of regulation. What would you do ? 

Mr. Norton. The chairman has indicated that my time is limited. It 
is a large subject that requires many answers. I don't know that there 
is going to be a. sequence of best answers that apply across the board. 
You have to focus on paiticular problems that have given rise to 
legislation, the very legislation that is the work of these agencies and 
look to see whether those problems still merit the kind of regulatory 
approach that was adopted, and then work in that context. It has to be 
more selective if it is going to be effective both in simplifying the 
government, limiting unnecessary regulation and still serving the 
public interest by providing that which was deemed necessary and is 
still necessary. 
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Senator Danforth. How would you go about that if you were in 
our shoes I 

Mr. Norton Well, I think the best way is the hard way of conduct- 
ing intensive investigation of particular agencies, or particular sub- 
jects where they cut across the work of many agencies, and seeing 
what you have already done and seeing whether that still makes sense 
and then proceeding from there. 

Senator Danforth. So you state a problem that government is try- 
ing to address itself to. You inventory the various approaches that 
government is taking to that problem and you try to make a determi- 
nation as to what is working and what isn't working and then you 
begin to tailor your responses in various agencies to the problems as 
you define them today. 

Mr. Norton. I would think so. Often the legislative response to a 
particular problem may reflect political realities that existed at the 
time the statute was enacted. Without going into particulars, that is 
a common fact of life. Those realities may no longer hold. The com- 
promise that might have been necessary or thought expedient in the 
1930's might be neither necessary no rexpedient today. This is the 
kind of reappraisal that may be the best approach. 

Senator Danforth. Can it be done on a systematic basis in your 
opinion or do we chase each issue that comes along? 

Mr. Norton. I suppose it could be done on an agency by agency 
approach. 

Senator Danforth. That would be the sunset type of approach, 

Mr. Norton. Take one agency and look at its activities and move 
on to the next. That runs into problems too because you have a num- 
ber of problems where there is overlapping responsibility. Energy, to 
take your example, is the subject of regulatory action by a number of 
agencies or departments or offices and that may be an area where you 
have to take more of a functional or subject matter approach rather 
than looking at it through an agency by agency approach. 

Agencies have various mandates in terms of specificity. The Trade 
Commission, for example, covers the whole range of corporate activi- 
ty in business, methods of competition, without a particular sub- 
stantive focus. It is not like the regulation of airlines. 

Senator Danforth. Would you, for example, in the area of compe- 
tition, weigh the efficacy of the antitrust laws versus the efficacy of 
the FTC proceedings? 

Mr. Norton. That is an example where you have to consider both 
the FTC and the Justice Department because we have concurrent 
jurisdiction over several of the provisions of the Clayton Act, and the 
Sherman Act is in many ways parallel to the FTC Act in its sub- 
stantive content. You would have to consider the activities of both if 
you were to do it in a comprehensive way. 

Senator Danforth. Thank you. 

Senator Ford. Thank you. Senator. 

You made the statement there about none of the agencies agree. 
There is one item in this piece of legislation that all agree to, that it 
is a crime to murder any of the agency officials. 

Senator Danforth. That was the leadoff point by the man from 
ICC. 
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Senator Ford. We have had small businessmen writing in to say 
they can't understand the now regulations on warranties. Are you 
issuing regulations that are clear and concise? 

Mr. Norton. Let me make two responses to that. One, I think what 
we are doing insofar as dealing with complex problems is ongoing. 
We have hired a consultant to make sure that indeed these regula- 
tions are understandable to ordinary people. The impact on consum- 
ers and small business is one of the matters which the Magnuson-Moss 
Act requires the Commission to consider in adopting trade regulation 
rules. That isnt to say we always achieve with perfection the goal of 
adopting easily readable and understandable regulations. But we 
make an effort in that direction. Given the nature of the subject mat- 
ter we have done well. 

Senator Ford. The intent of this legislation is that, for instance, 
if FTC spends a lot of time investigating businesses. We want you 
to ^)end a little of that time investigating yourself. That would be 
a basic intent of this legislation. 

Mr. Norton. We realize that and we don't mean to suggest tiiat 
there is no need for that. It is ongoing and in the past 2 or 3 years 
it has been ongoing at an intense rate, not only in terms of looking 
over our old trade practice rules and throwing out a whole batch 
if they didn't make sense anymore. We have looked over the admin- 
istrative procedures to find ways for the agency to work more effec- 
tively and efficiently. 

Senator Ford. If this legislation passes we will be looking over 
your shoulder and we will have oversight and we want to ask you 
what you have done within a time frame, 360 days, 480, 570. 

I appreciate your patience and answers to the questions today. 
Thank you very much. 

[The statement follows:] 

Statement of Gerald P. Norton, Acsting General Counsel, 
Federal Trade Commission 

Mr. Chairman, we appreciate the opportunity to present the view of the 
Federal Trade Commission- on S.263, the "Interim Regulatory Reform Act of 
1977." Our comments will be restricted to the sections of the biU that directly 
affect the FTC. At the outset, however, we note our reservations about the 
desirability of singling out the Commission and certain other coUegial bodies for 
"Interim Regulatory Reform." Most of the subjects of the bill are also prob- 
lems to varying degrees throughout the government. Some may be more severe 
in single administrator agencies, offices, or dei>artments than in the multi- 
member agencies covered by the bill. The prescriptions that may seem appro- 
priate in one administrative context for perceived problems may be unnecessary, 
wasteful or even counterproductive in other contexts. 

recodification of rules 

Section 3(a) of the bill would require the Federal Trade Commission within 
360 days of enactment to develop a rule recodification proposal. The Adminis- 
trative Conference of the United States would comment on the initial proposal 
to Congress and the Commission, and within 570 days of enactment a final rule 
recodification proposal would be submitted to Congress for consideration by the 
appropriate oversight Committee. The Commission agrees with what we under- 
stand to be the objective of these provisions — to assure a thorough review of 
outstanding agency rules that may have outlived their usefulness or that may 
be inconsistent or redundant. However, we do not believe that the rigid remedy 
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proposed by the bill is needed to accomplish that goal as far as the FTC is 
concerned, because the Commission has already been engaged on its own initia- 
tive in the type of review process the bill would mandate. In May of 1975, the 
Commission directed the Bureau of Consumer Protection to initiate a program 
to rescind and replace trade practice rules or industry guides that were out- 
dated in view of changed circumstances, or no longer seemed useful in obtaining 
compliance with the laws. 

In May 1975, the Commission proposed to rescind trade practice rules for 61 
industries; 56 were rescinded on January 16, 1976 (41 Fed. R. 2389), and the 
remaining five were rescinded by the Commission on March 16, 1977. In January 
1976, the Commission also published notice of its intention to review another 50 
TPR's and invited public comment. On March 3, 1977, the Commission rescinded 
27 of those rules and expects to receive recommendations from its staff on the 
remaining rules before the end of the year. The 110 or so rules involved in this 
review process accounted for a substantial proportion of the Commission's rules 
as iniblished in the Federal Register. Therefore, the Commission believes that 
the passage of Section 3 of S. 263 is unnecessary because its essential purpose 
will have been fulfilled long before the initial plan would become effective. 

Pursuant to the Magnuson-Moss Act of 1975, the Commission has also insti- 
tuted some 12 major rulemaking proceedings. To the extent that these proceed- 
ings are not completed before the expiration of the 360 day period, it would 
seem that the effect of the bill would be to defer the effectiveness of any such 
rules for nearly another year. And, if this process is completed before the 360 
day period expires, the Commission would in effect be required to redo what it 
had just done. Indeed, these problems would exist as to any rules recently 
adopted or proposed. We question whether the resulting substantial commitment 
of resources — of the Commission and of affected parties — ^is justified. 

The Commission is also concerned that the distinction between substantive 
and procedural rules appears to be nonexistent. As noted earlier, our substan- 
tive rules, codified in 16 C.F.R. §§ 13.1-703.7, are currently revised from time 
to time as necessary. Our procedural rules, codified in the Federal Trade Com- 
mission Organization, Procedures and Rules of Practice 16 C.F.R. §§ 0.7351- 
4.13, are also frequently altered to meet current needs. If procedural rules are 
included, the bill would significantly alter the Administrative Procedure Act as 
to the agencies covered because such rules are not now subject to the notice and 
comment procedures of that Act, 5 U.S.C. § 553, yet we are unaware of the 
need for such selective departure from settled principles. The Commission has 
from time to time followed the notice and comment procedures of the APA even 
when not obliged to do so, but we think it unnecessary to subject all types of 
rules to the type of review process contemplated by the bill. 

Therefore, while we agree with the principle of systematic or periodic review 
of agency rules, the Commission already directs substantial effort toward rule 
revision, and we suggest that the burdens which this section would impose upon 
the Commission and those affected by its rules would outweigh the benefits 
likely to be derived from it. 

LAW BEVISION 

Section 4(a) of S. 263 would require the Comnnssion to review all laws relat- 
ing to it and recommend such revision and codification as may be necessary to 
improve the administration of its antitrust and consumer protection responsi- 
l)ilities. With the approval of three or more Commissioners, the Chairman would 
be empowered to appoint a director of law revision. The Commission would be 
directed to establish an advisory committee on law revision and invite public 
comment, and would be required to submit to Congress an interim report within 
six months and within two years a final report designed to facilitate considera- 
tion of matters relating to regulatory reform. Again, while we support the 
general purpose of this section, we do not believe that it is necessary with 
respect to the FTC. 

Section 6(f) of the Federal Trade Comnussion Act authorizes the Commission 
to submit to Congress recommendations for legislation. In part as a result of 
such recommendations, the laws affecting the FTC have recently been reviewed 
and amended — ^in the Trans-Alaska Pipeline Authorization Act of 1973, the 
Magnuson-Moss Warranty-FTC Improvements Act and the Hart-Scott-Rodino 
Antitrust Improvements Act of 1976. We have also supported additional revi- 
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sions reflected in S. 642 and S. 2935 passed by the Senate last year and in 
similar legislation now actively under consideration in the House of 
Representatives. 

In sum, we think the rigid, formulized law revision procedure mandated by 
the bill is unnecessary with respect to the FTC. 

PETITIONS TO INSTITUTE RULEMAKING PROCEEDINGS 

Section 5(a) of the bill would amend Section 18(b) of the FTC Act to re- 
quire that the Commission grant or deny petitions for the issuance, amendment, 
or repeal of a rule within 120 days after receipt Upon granting a petition, the 
Commission would be required to commence a rulemaking proceeding. Upon 
denial, the Commission would be required to publish its reasons in the Federal 
Register. If the Commission should deny or fail to act within the 120-day period 
on such petition, the bill would authorize the petitioner to apply to the district 
court for an order directing the Commission to initiate a rulemaking preceeding 
looking toward issuance of a rule. The court would be required to order the 
Commission to institute such a proceeding if the petitioner showed by a pre- 
ponderance of the evidence in the record before the Commission that (1) the 
action requested is necessary; (2) the Commission's failure to act will result 
in continuation of practices inconsistent with the laws administered by the 
Commission and (3) the Commission's failure to grant the i)etition is arbitrary 
and capricious. 

The Commission has several major concerns with this provision. First, it 
puts the courts in the position of making major decisions about allocating the 
Commission's limited resources. Partly because of the unique rulemaking pro- 
cedures mandated by the Magnuson-Moss Act, th6 Commission rulemaking pro- 
ceedings generally entail substantial commitment of time and resources, both of 
the Commission and of affected parties. 

The Commission's Bureau of Consumer Protection is presently conducting 12 
Magnuson-Moss rulemaking proceedings and a number of other proceedings 
based on special statutes. Those proceedings occupy approximately 53% of the 
Bureau's resources. Given budget limitations and new statutory responsibilities, 
additional rulemaking proceedings may not be in the public interest at the time 
a petition is filed even if they may be worth considering at a later date. 

We think it inappropriate to authorize second-guessing by the courts of such 
decisions about allocation of resources. As the Supreme Court has repeatedly 
observed, in rejecting attempts to have the courts pass judgment on the Com- 
mission's enforcement policy in administering the law, "the Commission alone 
is empowered to develop that enforcement policy best calculated to achieve the 
ends contemplated by Congress and to allocate its available funds and personnel 
in such a way as to execute its policy efficiently and economically" FTC v. 
Universal Rundle Corp., 387 U.S. 244, 251 (1967) )* 

The desirability of devoting resources to a particular proceeding is a factor 
that the Commission must consider in determining, as required by the FTC Act, 
whether it would be in the "public interest" to proceed. Yet, although the bill 
does adopt the "arbitrary and capricious" standard for judicial review, there is 
no explicit requirement that the court take into account **public interest" factors 
as we are required to do by our statute. This could be done by adding a general 
requirement that the court find that "the institution of the rulemaking proceed- 
ing was in the public interest," or by a more specific enumeration of public 
interest criteria that had to be satisfied. These might include the following : that 
a rulemaking proceeding and the resulting rule is demonstrably better relative 
to probable costs and benefits than other approaches to the problem such as 
adjudicative proceedings, remedial action by other federal agencies or by state 
or local authorities, legislation, publicity, or private actions ; that the Commis- 
sion has available resources to commit to such a proceeding at the time of the 
petition which are not already devoted to other proper activities ; that the typo 
of rule proposed can be framed with sufficient specificity to provide a meaning- 
ful, effective solution to the problem ; that the projwsed rule will not be unduly 
difficult to comply with or to enforce ; and that the benefits outweigh the costs. 

But, even if so amended, we believe the proposal is basically unsound insofar 
as it authorizes the courts to oversee the Commission's allocation of resources 
among competing proposals. 
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Another concern about the bill is that in calling xxpon the district courts to 
consider whether practices are "not consistent with" the FTC Act, for example, 
the bill would require these courts to resolve questions that have traditionally 
been regarded as within the special expertise of the CJommission and subject to 
only limited review by the Court of Appeals and the Supreme Court. 

Finally, we are troubled by the proposed statutory deadline for Commission 
action on rulemaking petitions. An inflexible requirement that the Commission 
grant or deny a petition in 120 days inevitably would require the reallocation of 
resources away from those activities for which no statutory deadlines have been 
set but to which the Commission has committed resources. Because it involves a 
substantial commitment of resources, the decision to institute a rulemaking pro- 
ceeding must be given careful scrutiny. Because of their nature, rulemaking 
petitions often consume substantial staff resources and time in order to develop 
information adequate to make a sound decision. The staff must investigate the 
legal and factual basis for the proffered rule; compulsory process may have to 
be obtained, and time is consumed in the acquisition and analysis of the materi- 
al. The petitions may involve complex issues requiring special expertise, which 
in turn call for the time and exi)ense of consultation with outside exi)erts and 
other Federal, State and local government authorities. 

Moreover, the best disposition of a rulemaking petition may be to place it on 
the public record for comment together with a series of questions to elicit 
evidence that bears on the wisdom of such proceedings, rather than summarily 
to grant or deny it. This was done with a recent petition for a rule requiring 
tthe use of corrective advertising in certain categories of cases. The bill as 
presently written does not permit this, but we believe that the opportunity to 
obtain such information before making a large commitment of resources is 
essential if we are to allocate our funds and manpower in the best manner. 

The Commission has in fact, been concerned that rulemaking x)etitions be 
handled expeditiously, and has directed staff to act promptly in forwarding to 
the Commission recommendations concerning specific petitions. We believe these 
procedures have permitted careful Commission analysis of petitions and at the 
same time have provided petitioners with a timely response to their specific 
requests for Commission rulemaking. We are not aware of any evidence that the 
Commission's current commitment to take prompt action on rulemaking peti- 
tions is inadequate or requires legislative action. 

CONGRESSIONAL ACCESS TO INFORMATION 

Section 6(a) of the bill provides that Congress shall receive Commission bud- 
get or legislative recommendations at the same time they are received by the 
President and the OflSce of Management & Budget. At present, a copy of the 
Commission's original budget request is provided to appropriations and author- 
izing committees after the President's budget is submitted to the Congress. We 
have no objection to these provisions. 

Section 6(a) also provides that whenever an appropriate Congressional com- 
mittee makes a written request for documents in the possession of or subject 
to the control of the Commission (defined to include "copies" of documents), the 
documents shall be submitted to such committee within 10 days after receiving 
the request. The bill would also require that whenever the Commission transfers 
documents in its possession or control to any i)erson in or outside the govern- 
ment it conditions the transfer on guarantee of return of the document to permit 
the Commission to comply with the Congressional request. 

We think that this provision of the bill raises a number of serious practical 
and legal problems, and we do not believe that it is necessary. 

The Commission already regards itself as being obliged under the FTC Act 
to respond to oflScial Congressional requests for information or documents with- 
in its possession absent the infrequent statute precluding such access. 

The Commission's policy, moreover, is to comply promptly and to the fullest 
extent possible with such Congressional requests. Therefore this provision of 
the bill is not necessary with respect to the Commission. But if it is to be 
enacted, we believe several amendments are needed. 

First, the bill should recognize an exception where other specific statutes in- 
clude contrary provisions concerning the Commission's disclosure of information 
or documents, lest such statutes be deemed to have been repealed by implica- 
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tion. For example, for the past three years Congress has included in the Com- 
misslou's appropriations acts a provision precluding the Commission from dis- 
closing line-of -business reports to any person outside the Comimission. E.g,, 90 
Stat. 937 (1976). 

It is also unclear what effect the bill would have in circumstances where the 
Commission's possession of the documents is subject to other limitations, such 
as court orders. In some instances, for example, the Commission has obtained 
access to documents submitted to a grand jury or another agency but only 
pursuant to court orders that limit the Commission's use of the documents 
absent further court orders. 

In addition, the application of the bill to documents obtained by the Commis- 
sion in the course of law enforcement or economic investigations will, we fear, 
substantially hinder our efforts to obtain voluntary production, because of the 
consequences the bill would attach to the submission of documents or informa- 
tion to the Commission. 

In recent years we have already been facing increased resistance to our 
investigational efforts because businesses are concerned that whatever they 
submit to the Commission will be made available to Congress without an ade- 
quate opportunity for tliem to object or to seek appropriate protection for 
competitively sensitive information. In fact, faced with the Commission's posi- 
tion that it lacks authority to commit itself to withhold materials requested by 
Congress, a number of companies have sought court orders seeking protection 
concerning disclosure to Congress. 

This concern is likely to be exacerbated by the provisions of the bill which 
require the return or guarantee of return of the documents if they, or copies of 
them, are transfered to any person submitting them, or to a person requesting 
a copy under the Freedom of Information Act, even if the Commission retains 
copies thereof. This would appear to impose a perpetual record-retention require- 
ment, without regard to the nature of the documents in question, which would 
be at odds with efforts to reduce the paperwork obligations imposed by the 
government. 

In its activities the Commission often obtains possession of enormous amounts 
of documents, and at present views itself as being entitled in its discretion to 
retain those documents (or copies of them) that may have continuing interest 
to it. If the Commission returns documents to those who provide them, then 
those persons are ordinarily free to retain them or not as they choose, subject 
to otherwise applicable record-retention requirements and, of course, the crimi- 
nal provisions concerning obstruction of justice. Under the bill, however, a 
company desiring return of documents it submitted to the Commission after 
the Commission had copied or reviewed them would case the substantial liability 
and exi)ense of having to retain the documents indefinitely and guarantee their 
return to the Commission in the statistically unlikely event that they would be 
subject to a Congressional request. 

Accordingly, we believe that this section may encourage resistance to Commis- 
sion process in the hope that the courts may limit the scoi)e of the Commission's 
requests, and hence of the company's attendant burdens. Moreover, we are not 
aware of any evidence that there has been a significant problem with the Com- 
mission being unable to resjyond to Congressional requests because the docu- 
ments sought have been transferred elsewhere. 

Finally, the bill requires that documents be submitted within 10 days. Because 
materials requested from the Commission are often voluminous, and must be 
obtained from different parts of the Commission, indeed different parts of the 
country, compliance within 10 days is often physically impossible. Moreover, in 
our exi)erience such an immediate response is often not required. We frequently 
arrange with committee staff members that, rather than have the documents 
physically delivered to them, staff members will examine the documents in our 
offices. In addition to saving substantial time and money, this practice permits 
the committee staff to utilize the expertise of our professionals to find relevant 
materials. We recommend that the bill be amended to read "grant access to" 
such documents rather than "submit" such documents, thus permitting our 
current practice to continue. This would follow the pattern established in the 
Freedom of Information Act. Alternatively, the 10 day period should be en- 
larged, or provision should be made for its extension. 
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PROTECTION OF OFFICERS 

Section 8 of the proposed legislation would amend Title 18, Section 1114 of the 
United States Code to make it a federal offense to kill or assault an otiioer or 
employee of the Commission assigned to perform investigative or enforcement 
duties, while engaged in the performance of those duties. The Commission has 
no objection to this provision. 

AVOIDANCE OF CONFLICT OF INTEREST 

Section 9(a) provides that no one appointed as a Commissioner after enact- 
ment shall represent anyone before the Commission for two years after his or 
her service as a Commissioner has terminated. Section 4.1 of the FTC's Rules of 
Practice governs post-employment appearances of former Commissioners and 
Commission employees. That rule gives the Commission more flexibility than the 
proposed legislation in determining the propriety of former FTC members or 
employees representing clients before the Commission. However, the Commission 
has recently begun a review of Section 4.1 looking towards recommendations 
for any needed changes. 

Although this study has not yet been completed, several general observations 
may be made. Since potential conflict of interest problems do not appear to be 
unique to the Commission and the other agencies dealt with by this bill, we 
question whether legislation on the subject should be limited to those a^gencies. 
We also question whether such legislation should be directed particularly to 
titled officials ; a person's duties and degree of access to privileged information 
may provide more i)ertinent criteria. 

ACCOUNTABILITY 

Section 10(a) of the bill would eliminate the exceptions of the Federal Tort 
Claims Act with respect to actions against the United States based on mis- 
representation or deceit on the part of the Commission or any employee or based 
on a grossly negligent performance of, or failure to perform, a discretionary 
function, occurring prior to January 1, 1979, provided that the claim is not 
made with resi)ect to any "agency action" within the meaning of the APA (e.g., 
rulemaking or adjudication). If the suit is based on i)erformance of, or failure 
to perform, a discretionary function, a court must find that the Commission or 
employee acted unreasonably. The bill would also preclude the use of the Com- 
mission's appropriated funds to pay the judgment or settlement in such a case. 

Section 10 would thus enlarge the waiver of sovereign immunity found in the 
that the government is liable for personal injury or property damage caused by 
Federal Tort Claims Act, which currently provides, with specified exceptions, 
a government employee or agent acting while on official business. As we under- 
stand it, the bill would not alter the existing immunity of individual Commis- 
sioners or Commissioner employees, as governmental officers, with respect to 
suits against them individually. We are unsure what actual or perceived prob- 
lem this provision is intended to remedy, as far as the FTC is concerned. We 
find it difficult to comment on its need or likely efficacy, nor on the justification 
for adopting such a change only with respect to selected agencies. We do think 
it unlikely, however, that the provision may generate burdensome but unmer- 
itorious litigation despite its various limitations, which would presumably 
exempt such actions as issuance of a complaint or a cease and desist order, or 
adoption or rejection of a proposed rule. One can readily imagine the possibility 
that someone dissatisfied with that the Commission or its staff has said or done, 
or not done, may convert that dissatisfaction into a law suit, which though un- 
meritorious, could impose substantial litigation burdens. Heretofore the defense 
of tort claims actions has been handled by the Department of Justice, and we 
think the Department's views on this provision may be of interest to the 
Committee. 

APPOINTMENT AND TENURE OF CHAIRMAN 

Section 11(a) of the bill would amend Section 1 of the Federal Trade Com- 
mission Act so as to require the President to appoint one of the Commissioners 
to serve as Chairman, would subject such appointment to Senate confirmation, 
and would limit the tenure of a Commissioner as Chalnnan to a three-year term. 
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A Chairman, however, would continue to serve as such until reappointed, or 
until the reappointment and qualification of a successor. 

Originally the Federal Trade Commission Act provided that the Chairman 
would be chosen by the Commission from its own membership ; this arrange- 
ment was modified in 1950 by a reorganization plan which transferred to the 
President the authority to choose a chairman from among the Commissioners. 
Accordingly the Chairman is now chosen by, and serves at the pleasure of, the 
President. The Commission believes that as a general principle this presidential 
prerogative is sound. We note in passing that in nearly every instance the per- 
son designated as Chairman has been a newly appointed Commissioner subject 
to confirmation by the Senate with knowledge that he would be designated 
Chairman. 

[The following information was subsequently received for the 
record :] 

Fedebal Trade Commission, 

Office of the Chaibman, 
Washington, D.O,, April 28, 1977. 
Hon. Wabben G. Magnuson, 

Chairman, Committee on Commerce, Science, and Transportation, U.8. Senate, 
Washington, D.C, 
Deab Mb. Chaibman: Enclosed herewith are the responses of the Federal 
Trade Commission to the questionnaire enclosed with your letter of April 1, 
1977. 

We trust that this information wlU be of assistance to your Committee in its 
consideration of regulatory reform legislation. 
By direction of the Commission. 

Michael Pebtschuk, 

Chairman. 
Enclosures. 

Question 1, To what extent does your agency have a complete cross-referenced 
catalog of regulations by subject matter, by requirements and by impact upon 
consumers, businesses and other agencies of Government? Are they readily 
available for public use and Congressional reference after they have been pro- 
mulgated? How do you detect overlapping or inconsistent regulations In your 
agency and between agencies? 

Answer. The Federal Trade Commission does not maintain such a cross- 
referenced catalog of the regulations it promulgates. However, by writing to 
the Commission a consumer or businesses may obtain references to the Commis- 
sion regulations, publications, etc., which are pertinent to particular subjects. 
Such inquiries may be addressed to the Federal Trade Commission, Washing- 
ton, D.C. 20580. Further, the Commission wiU soon have aU of its Trade Regula- 
tion Rules and Industry Guides on an internal computer service which wiU be 
available to consumers and businesses at the Commission and through our ten 
Regional Offices. The address and telephone number of the Regional Offices are 
appended. 

Another source of such Information is the "Finding Aids" service operated by 
the Office of Federal Register. The Federal Register publishes two indices to 
aid consumers and businesses. One is based on the 50 titles of the United States 
Code ; t^e other is referenced by agency and subject matter. Both indices are 
publish^ monthly, quarterly, and annually. Consumers and businesses may gain 
access to the system by calling the Federal Register ((Area Code 202) 52^ 
5227). The Consumer Information Center of the General Services Administra- 
tion also indexes regulations by subject matter. The Center is located at 18th 
and E Streets, N.W., Washington, D.C. 20405 (telephone (Area Code 202) 
566-1796). 

Regulations promulgated by the Commission are available to the public 
through the Office of Public Information. In addition, the Commission has com- 
mitted resources for consumer education for each trade regulation rule. The 
Director of the Bureau of Consumer Protection has a Special Assistant for 
Education who, together with the attorney coordinating rule enforcement, is 
responsible for developing and disseminating information on trade regulation 
rules and guides to businesses and consumers. 
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The Ckmimission maintains constant contact with other agencies through for- 
mal and informal liaison arrangements. In addition, the staff assigned to each 
trade regulation rule proceeding are responsible for detecting and averting, 
whenever possible, overlapping or Inconsistent regulations among the Federal 
agencies. 

Federal Trade Commission's Regional Offices 

Atlanta Regional Office, 1718 Peachtree Street, N.W. Rm. 1000, Atlanta, Georgia 

30309 (404) 881-4836 
Boston Regional Office, 150 Causeway Street, Rm. 1301, Boston, Massachusetts 

02114 (617) 233-«621 
Chicago Regional Office, 55 East Monroe Street, Suite 1437, Chicago, Illinois 

60603 (312) 353-4423 
Cleveland Regional Office, 1339 Federal Office Building, 1240 East Ninth Street, 

Cleveland, Ohio 44199 (216) 522-4207 
Dallas Regional Office, 2001 Bryan Street, Suite 2665, Dallas, Texas 75201 

(214) 749-3056 
Denver Regional Office, Suite 2900, 1405 Curtis Street, Denver, Colorado 80202 

(303) 837-2271 
Los Angeles Regional Office, 11000 Wilshire Boulevard, Los Angeles, Cidifomia 

90024 (213) 824-7575 
New York Regional Office, 2243-EB Federal Building, 26 Federal Plaza, New 

York, New York 10007 (212) 264-1207 
San Francisco Regional Office, 450 Crolden Gate Avenue, San Francisco, Cali- 
fornia 94102 (415) 556-1270 
Honolulu Field Station, 605 Melim Building, 333 Queen Street, Honolulu, 

Hawaii 98613 (808) 54^-^685 
Seattle Regional Office, 28th Floor, Federal Building, 915 Second Avenue, Seattle, 

Washington 98174 (206) 442-4655 
Washington D.C. Regional Office, 600-C Gelman Building, 2120 L Street, N.W., 

Washington, D.C. 20017 (202) 254-7700 

Question 2. To what extent are you required to include economic impact state- 
ments with proposed regulations? How do you determine whether the benefits 
wil exceed anticipated cost to consumers? 

Answer. The Commission is required to include in its statement of basis and 
purpose accompanying a rule promulgated pursuant to Section 18(a) (1) (B) of 
the Federal Trade Commission Act "a statement of the economic effect of the 
rule taking into account the effect on small businesses and consumers.*' (See 
Section 18(d) (1), 15 U.S.C. (Supp. V) § 57a(d) (1).) , 

To facilitate inclusion of the required statement, the Commission has directed 
its staff to begin evaluating the economic imjMict of regulations as early as 
practicable, and to include a preliminary showing at the time staff recommends 
a proposed rule. In addition, once it is clear that an investigation may lead to 
rulemaking, the Bureau of Economics assigns one or more staff economists to 
assist in developing data on the economic impact of the proposed regulation. 

Finally, the Commission has committed resources to evaluate the economic 
effect of trade regulation rules and industry guides ^ter their promulgation. 
For Fiscal 1977, the Commission has funded impact evaluation studies of the 
trade regulation rules concerning the Light Bulb Industry (16 C.F.R. Part 
409), Retail Food Store Advertising and Marketing Practices (16 C.F.R. Part 
424), and Preservation of Consumers Claims and Defenses (16 C.F.R. Part 433). 

The Commission engages in a very careful analysis of the costs and benefits 
of regulation in each instance. The process involves balancing the interests of 
business and consumers ; the Commission attempts to fashion regulations which 
impose the least costly requirements which are consistent with the public 
interest. 

Question S. To what extent do you measure paperwork imi)act of regulations? 

Answer : In addition to the analysis of the economic impact of regulation, the 
staff evaluates the i)aperwork generated by any proposed regulation. After the 
promulgation of regulations, the Commission re-evaluates their paperwork im- 
pact on its own motion, or in the context of a petition from the affected industry. 

For example, the Commission has announced a limited exemption from the 
notice requirement of the trade regulation rule concerning Preservation of 
Consumer Claims and Defenses for certain two-party open-ended consumer 
credit contracts entered into before August 1, 1977. It has also invited com- 
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ments on an exemption for all seller consumer credit contracts, which are non- 
negotiable and do not contain waivers of claims and defenses. This was pro- 
posed by the National Retail Merchants Association and the American Retail 
Federation as an approach which would reduce compliance costs while provid- 
ing protection commensurate with the Rule. 

Question 4. To what extent do you determine the effect regulations will have 
on the courts' workload? Chief Justice Burger recently recommended "judicial 
impact" statements with new laws. What do you think? 

Answer. One of the prime considerations which has prompted the Commission 
to allocate increasing proportions of its resources away from case-by-case liti- 
gation and into rulemaldng is the opportunity for dramatic reduction in expen- 
sive, time-consuming and repetitive litigation offered by rulemaking. Each rule 
is likely to entail only a single consolidated judicial review proceeding concerning 
its validity, rather than the numerous judicial review proceedings that have 
characterized the Commission's case-by-case adjudication. 

Another litigation-saving by-product of rulemaking is the summary nature of 
rule enforcement. The Commission may bring a civil action in the courts for 
the recovery of a civil penalty for a knowing violation of a rule defining an 
unfair or deceptive act or practice. In such actions it is not necessary to prove 
tiiat the act or practice defined by the rule is a violation of the Federal Trade 
Commission Act, but merely that the challenged conduct is prohibited by the 
rule. The simplicity of such proceedings not only should abbreviate the litiga- 
tion required to administer our rules, but also should serve as a strong enforce- 
ment deterrent in the first instance. 

The Commission believes that it would be beneficial if Congress specifically 
considered the impact of new legi^ation on the courts. Otherwise, burdens are 
imposed on the courts and litigants that might have been avoided, and the work- 
load of the courts will tend to expand more rapidly than wiU the courts. See 
generaly McGowan, "Congress and the courts," 62 A.B.A.J. 1588 (Dec. 1976). 
One consequence for the Commission has been that there are long delays before 
its cease-and-desist orders become effective, pending judicial review proceedings 
in which the Commission is ultimately successful in most cases. This is so even 
though the statute provides that such cases are to be "expedited," an exhorta- 
tion now found in various forms In dozens of statutes. In focusing on the 
judicial impact, Congress could determine, for example, whether judicial review 
was really necessary as to particular agency activities, if so whether it should 
be summary or plenary in nature, and like issues. 

Question 5. Are you preparing to conduct zero-based budget reviews of your 
programs? 

Answer. The Commission introduced a programmatic budget during Fiscal 
Year 1975, and has been continually in the process of revising and improving 
that process. 

Most recently, the Commission's staff completed and distributed a detailed 
manual describing its planning/budgeting process. This process includes both 
formal Quarterly Budget Review Sessions and Monthly Status Reviews focusing 
on an in-depth analysis of selected programs from policy and legal perspectives. 
These are done by the Commission itself. These budget reviews are an estab- 
lished operational process. 

As a result of this background, the Commission is uniquely prepared to intro- 
duce and conduct zero-based budgeting reviews of its programs. Indeed, we 
have been working with the Oflftce of Management and Budget and have made a 
number of suggestions on their proposed procedures to Implement zero-based 
budgeting. Internally, the Commission has several key staff members working 
on the relatively small numl)er of difficult Issues that we must solve to Imple- 
ment effectively zero-based budgeting while complying with the mandate of the 
Administrative Procedures Act, the Government in the Sunshine Act, and the 
Freedom of Information and Privacy Acts. We anticipate that these issues will 
all be solved in advance of the Commission's July budget meetings. 

Question 6, What is your view of the "sunset" legislation calling for a phased 
5-year schedule of review of federal program functions? Do you favor a "sunset" 
for agency rules and regulations? 

Answer. Addressing first the merits of sunset review of federal programs, the 
Commission concurs In the principle of periodic reviews of government programs 
(a) to evaluate the need for continuation of the program, and, (b) to assess 
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the effectiveness of the implementation of the program to ftchieve its objectives. 
We question, however, the desirability of a periodic review for each government 
program every five years. 

Many of the Commission's antitrust and trade regulation problems are of a 
long-term nature. A period of five years is not a suflftcient interval upon which 
to base a realistic evaluation of the Commission's efforts to deal with such 
problems. For example, investigations concerning the structure of industries 
require extensive preliminary economic analyses, complex investigations, often 
lengthy adjudicative hearings, and perhaps several appeals before the actions 
are completed. Even then, the full impact of the Commission's actions may not 
be measurable for several additional years. "Under such circumstances a prema- 
ture review of the Commission's programs could result in a prejudgment that 
could jeopardize the Commission's continuing efforts. Accordingly, the Commis- 
sion is hesitant to endorse a de novo review of such programs every five years. 

We do not mean to suggest, however, that periodic review of the Conunis- 
sion's Programs would not be beneficial. Such review is presently carried out 
during the preparation of the Commission's budget proposals, and through over- 
sight by the Congress. Given the long-term nature of the Commission's concerns, 
and the extensive monitoring which its programs now receive, complete re- 
evaluation of the Commis^on's programs every five years would serve no pur- 
pose that could not be achieved by the same kind of review at moife flexible time 
intervals. 

The Commission does not favor an automatic "sunset" for agency rules and 
regulations. It is continuously reviewing and reevaluating its roles in the course 
of their day-to-day administration, and in response to petitions from industry 
and consumers for their amendment. 

To illustrate, as we indicated in our prepared statement, the Commission has 
recently reviewed its existing trade practice rules and rescinded many of them. 
The Bureau of Consumer Protection is also conducting impact evaluation studies 
of three trade regulation rules, one prc^osed trade regulation rule, and three 
substantive programs to determine their economic impact and continued 
viability. 

Particularly in view of the procedural requirements of the Magnuson-Moss 
Act, the need to repromulgate regulations every five years could entail an enor- 
mous drain on the limited resources of the Commission and on the resources of 
those affected by the regulations. 

Question 7. There have been several bills and amendm^its to bills providing 
for a form of Congressional veto over proposed agency regulations. The budget 
reform law prescribes Congressional action in the form of reeissions and defer^ 
rals of proposed impoundments. Please comment on the idea of applying the 
budgetary process to your agency proposed regulations, that is, submitting major 
rules and regulations (i.e., regulations having a substantial impact on con- 
sumers and businesses as oi^osed to minor regulations relating to internal 
agency matters and with little or no impact on outsiders) to the Congress for 
review before they go into effect 

Answer. Aside form its "housekeeping rules" and some of its Rules of Practice, 
the Commission has no rules which fall within the category of "minor regula- 
tions relating to internal agency matters and with little or no impact on out- 
siders." All of the Commission's trade regulation and trade practice rules fall 
within the "major rules and regulations" classification. The subject of Con- 
gressional review of proposed agency regulations was considered by the Com- 
mission during the last Congress in connection with H.R. 3658 and H.R. 8231, 
and there it attached as a response to this question the statement of the Com- 
mission's General Counsel who presented the Commission's i)osition on this 
legislation to the Administrative Law and Government Relations Subcommittee 
of the House Judiciary Committee on October 31, 1975. 

Statement op Robert J. Lewis, Generax Counsel, 
Federal Trade Comicission 

Mr. Chairman, the Federal Trade Commission appreciates this opportunity to 
offer its views on H.R. 3658 and H.R. 8231. 

The Commis^on is in fi]dl accord with the apparent basic purposes of this 
l^slation-— to enhance the accountability of gov&mment and to arrest the long 
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trend of goyemment toward the overregulation of our economy and the lives of 
our citizens. However, the Commission seriously doubts that enactment of 
either of these bills would facilitate the achievement of these goals. 

H.R. 8231 would require all proposed rules and regulations of any Federal 
agency to be submitted with an explanatory statement to both Houses of Con- 
gress. Either House would be empowered for a period of 60 days thereafter to 
adopt a resolution disapproving the proposal on one of three alternative 
grounds: that it (a) "is contrary to law," (b) is "inconsistent with the intent 
of Congress," or (c) "goes beyond the mandate of the legislation which it is 
designed to implement or in the administration of which it is designed to be 
used." The 60-day period could be reduced by the adoption of a concurrent reso- 
lution approving the proposed rule. Unless so approved or disapproved within 
the 60-day period, the proposed rule would become effective at the end of the 
period. 

H.R. 3658 would impose a similar review process but is narrower in scope. 
It would apply only to proposed rules which meet two criteria — ^first, that the 
rule is subject to Section 553 of the Administrative procedure Act, and, second, 
that violation of such rule would subject the violator to a criminal penalty. In 
addition, H.R. 8658 provides no standards ux)on which disapproval would be 
based, but merely authorizes the adoption of a resolution by either House that 
such House "does not favor the rule." 

Since the Federal Trade Commission is not authorized to issue rules which 
contain criminal sanctions for their violation, H.R. 3658 would have no applica- 
tion to Commission rulemaking. For this reason, and because the broad concept 
of Congressional review is the central theme of both bills, the comments which 
follow will focus on H.R. 8231. 

Congress created the administrative agencies and Congress clearly has the 
right to modify the administrative process in any way it chooses — ^within the 
confines of the Constitution. In fact, less than a year ago Congress mandated 
significant changes in FTC procedural authority by enactment of the Magnuson- 
Moss Warranty — Federal Trade Commission Improvement Act. However, before 
enacting legislation such as H.R. 8231 or H.R. 3658, we suggest that Congress 
examine the following considerations : 

The burdens imposed upon Congress and the costs of further delay may not 
be justified by the uncertain benefits of case-by-case review ; 

Existing judicial review may be adequate to curb agency excesses ; 

While adding to the existing problem of administrative delay, the proposed 
legislation would add little to the basic oversight and legislative powers of 
Congress ; 

An arbitrarily selected period of time (such as 160 days) may not represent 
a reasonable period for examination of the universe of administrative activity 
which ranges from the mundane to the momentous ; 

The legislation could disrupt the salutary features of the administrative 
process. 

THE COSTS OP CONGRESSIONAL REVIEW 

Although the Commission supports efforts to improve the accountability of 
executive and independent agencies, the Commission believes that H.R. 8231 
would be likely to create more review, more paperwork and more delay without 
enhancing the present ability of Congress to control the activities of these 
agencies. Legislative review of the proposed rules and regulations of every 
executive and independent agency would involve Congress in the same kind of 
burdensome detail that caused it to create administrative agencies in the first 
place. Because of the sheer magnitude of the actions which would be subject to 
review. Congress could not hope to provide overall meaningful review. The best 
it could do would be to select an occasional rule for its full attention — and, of 
course, Congress is fully able to do that now. 

The great bulk of the 45,000 pages which comprise the Federal Register for 
one year (1974) pertains to matters which would fall within the scope of H.R. 
8231. The complexity and variety of these regulations correspond to the almost 
unlimited subject matter dealt with by the various Federal agencies. Assuming 
that Congress would wish to examine the complete administrative record in 
conducting its review. Federal Register material represents only the tip of the 
iceberg. For example, the FTC proposed rule on "Disclosure Requirements and 
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Prohibitions Concerning Franchising" is based on proceedings extending from 
1971 to 1975 and a public record of over 30,000 pages. Based upon the initial 
public response, the Franchising rulemaking record may well be matched and 
exceeded in both length and complexity by several rulemaking proceedings re- 
cently announced by the Commission. 

THB ADEQUACY OP JUDICIAL REVIEW 

Section 706 of Title 5 of the United States Code provides that reviewing 
courts may set aside agency actions which are f ounld to be : 

"(A) arbitrary, capricious, an abuse of discretion, or otherwise not in accord- 
ance with law ; 

"(B) contrary to constitutional right, power, privil^e, or immunity ; 

"(C) in excess of statutory jurisdiction, authority, or limitations, or short of 
statutory right; and 

"(D) without observance of procedure required by law (5 .S.C. § 706(2) )." 

The Commission believes that these standards, which are more inclusive than 
those set forth in H.R. 8231, should be adequate to curb agency excesses. The 
omission of any review standards — ^as in H.R. 3658, for example — would scarcely 
be an improvement — ^at least from the viewpoint of an agency trying conscienti- 
ously to implement its statutory mandate. 

From a reviewing court's standpoint, ELR. 3658 would pose an additional prob- 
lem : Should the failure of Congress to veto agency action imply Congressional 
approval? If so, why should there be any need for judicial review at all, except 
for the examination of Constitutional questions? 

The Commission agrees with the conclusion of Professor Robert W. Hamilton 
in his study of May 8, 1972, which was prepared for the Committee on Rule- 
making of the Administrative Conference of the United States, entitled "Pro- 
cedures for Adoption of Rules of General Applicability": "Legislative review of 
rules appears to be less desirable than judicial review. Of course, rulemaking 
of itself is administrative legislation, and abstractly, review by 0)ngress, the 
delegating authority, may seem appropriate. However, there is doubt as to the 
constitutionality of such statutes to the extent they omit approval by the 
President, or involve approval by a committee or a single branch of Congress. 
Further, there is no machinery for effecting such review, and the experience of 
legislative review of administrative or executive actions in other areas, e.g., re- 
organization plans, does not indicate that such review provides a full and care- 
ful reappraisal of the substantive decisions by Congress. Judicial review, with 
its long tradition, appears to provide a more desirable type of review by agency 
action." 

BASIC CONGRESSIONAL AUTHORITY 

Since agency activity is already clearly subject to Congressional review and 
reversal by enactment of overriding legislation it would appear unnecessary to 
submit each agenry rule individually to Congress. Publication in the Federal 
Register of such rules, both when proposed and when finally effective, provides 
notice of each to Congress as well as to the public. Congress on many occasions 
has exercised Its "veto" authority over administrative regulation, by adopting 
l^slation cancelling or modifying such action. 

For example, legislation is presently pending in Congress which would re- 
verse the effect of a Commission complaint now pending against soft drink 
manufacturers and bottlers changing them with illegally restricting the mark- 
eting territories of intrabrand competitors. Since this agency activity involves 
administrative adjudication, it would not be covered by either H.R. 8231 or 
H.R. 8658. Nonetheless, it provides an example of the ability of Congress to 
address agency action when it wishes to do so. And, although an aegncy may 
oppose such overriding legislation, as the Commission staff has opposed the 
so-called ">bottlers legislation," the Federal Trade Commission certainly does 
not contest the basic authority of Congress to reverse agency action through 
legislation. 

H.R. 8231 would enable one House of Congress to accompli^ by resolution 
what can now be accomplished only by legislation. Quite apart from Constitu- 
tional questions. Congress misiy widi to i)onder whether one House should be 
empowered to veto government action considered lawful and heceasary by the 
other House or by the President. 
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THE 60-DAY PESIO]> 

The 60-day waiting period which is prescribed by H.R. 8231 poses a two- 
dimensional problem. It would incorporate into every rule or regulation a delay 
which might be unjustified in many instances. On the other hand, as to the 
rules and regulations selected by Congress for full, substantive review, this 
period might be too limited to afford adequate CJongressional scrutiny. This 
would be particularly true of regulations and rules involving complex and con- 
troversial issues, or rules such as the FTO*s Franchising Rule, already men- 
tioned, which axe based upon a voluminous record of proceedings. 

THE ADMINISTRATIVE PB0CES8 

The most fundamental eflPect of H.R. 8231 would be to diminish the effec- 
tiveness of administrative rulemaking as a useful tool of modem Government 
despite its many shortcomings. By routinely injecting a legislative review pro- 
cedure in the rulemaking process, the bill would once again involve Congress 
in the maze of administrative details which necessitafced their d^egation by 
Congress to the various administrative agencise over the past 75 years. TOie 
wholesale retrieval by Congress of the authority it has delegated should be 
considered only after other alternatives to remedy regulatory excesses have 
been examined. 

OTHER APPROACHES 

It is certainly no secret that the American public is dissatisfied with its 
Government. The public is dissatisfied with Government because there is too 
much of it and because what it does is often costly, counterproductive and 
confusing. Instead of resolving these "problems, however, H.R. 8231 might only 
make them worse. We believe that there aare bettwr alternatives 

Much can be done by agencies themselves to improve their processes and to 
increase public accountability. At the Federal Trade Commission over the past 
few years we have tried to accomiplish this by reducing administrative delay, 
by increasing agency "openness,'* by applying cost-benefit analysis to agency 
decisionmaking, and by restructuring our activities on a programmatic basis 
80 as to provide a better foundation for planning and evaluation by the Com 
mission and for oversight by Congress. 

More specifically, with resi)ect to agency rulemaking the Commission has 
published rulemaking procedures which are designed to maximize public input 
without sacrificing prompt decisionmaking. These procedures include notice, 
opportunity for public comment, opportunity for an informal hearing including 
limited rights of cross-examination, and the promulgation, as part of the final 
rule, of a statement of basis and purpose including "a statement as to the 
economic effect of the rule taking into account the effect on small businesses 
and consumers." 

As this Subcommittee knows, these procedures were mandated by the Mag- 
nuson-Moss Warranty — Federal Trade Commission Improvement Act of 1974. 
Nonetheless, these procedures have been recognized and employed by the Com- 
mission for several years, and the Commission is in complete accord with the 
purpose of § 202 of the Magnuson-Moss Act — ^to enhance Government account- 
ability by maximizing public participation. 

The Magnuson-Moss Act also requires the Commission along with the Admin- 
istrative Conference of the United States to conduct a study and evaluation 
of the effect of these new rulemaking procedures and to submit a report of its 
study to Congress. Naturally, the Commission will provide a copy of its report 
to this Subcommittee. 

With respect to the growing problem of overregulation, the Commission has 
previously urged Congressional reexamination of governmental regulatory poli- 
cies with a view toward substantial revision or even repal of these policies 
where warranted. In particular, the Commission has urged that all Govern- 
ment economic activity should be judged, not only by its alleged benefits, but 
also by its (often hidden) costs. Basically, the Commission believes that 
meaningful regulatory reform can be accomplished much more effectively by 
such broad review, rather than by piecemeal after-the-fact examination ot 
every regulatory action of every Government agency. 

The House Judiciary Committee has already addressed one example of 
unwarranted Government restraint by recommending repeal of the anaebroiiis- 
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tic Fair Trade Laws. TMs recomtnendation has been adopted foy the full House 
and is currently pending in the Senate. This salutary action is a prime exam- 
ple of cost-benefit analysis providing the consuming public with one less imped- 
iment to a free market and lower prices. 

As this Subcommittee knows, the Federal Trade Commission is currently 
directly involved in improving consumer welfare by eliminating anticompeti- 
tive regulation. One example is the CJommission's proposed prescription drug 
trade regulation rule which, if adopted, would have the effect of nullifying 
restrictive state laws. By making it an unfair practice to restrict or prohibit 
the advertising of prescription drug prices, this rule is concrete proof that 
Government is capable of self -generated deregulation. 

In conclusion, the Federal Trade CJommission is seariously concerned with 
the problems of Government overregulation and accountability. We are strongly 
inclined to the view, however, that regulatory excesses can best be resolved, 
not through ad hoc Ck)ngressional review of every regulatory action, but by a 
systematic review of the basic regulatory policy of each agency. We look for- 
ward to cooperating with the Congress in such an endeavor. 

Senator Ford. Kichard L. Dunham, Federal Power Gammission. 

STATEMENT OF HON. RICHAED L. DUNHAM, CHAIEMAN, PEDEEAL 
POWEE COMMISSION; ACCOMPANIED BY DEEXEL D. JOTIENEY, 
GENEEAL COUNSEL 

Mr. Dunham. On April 1, 1977, I forwarded to the committee 
the Commission's views on S. 263, the Interim Kegulatory Keform 
Act of 1977. I shall not discuss the details of the bill and Commis- 
sion comments, inasmuch as they are fully set forth in my letter. 

I would like, however, to discuss with you some of my general 
feelings about the philosophical approach embodied in the bill now 
before the committee. 

The act's general provisions for rule recodification and law re- 
vision are consistent with the Commission's overall objective of 
simplifying and streamlining its activities without sacrificing its 
basic ^oals for elimination of case backlog and the devolopment of 
new initiatives to meet complex energy needs. 

Regulatory reform, in the best sense of that term, should mean 
a redesigning and restructuring of the ways in which regulation 
is implemented so that it serves the needs of the public better. 

The bill being considered today incorporates many facets of what 
has come to be known as "sunset'' legislation, insofar as the proposal 
calls for reexamination of the purposes of an agency such as the 
Federal Power Commission. S. 263 does not call for terminating 
Federal agencies on a specific timetable, but it does require a thorougn 
examination of the FPC mission in the light of current needs. This 
is neither new nor (revolutionary. I feel that the basic problem with 
many of the "sunset" propiosals which have been advanced to date 
is that they deal with a dissolution and recreation of the agencies 
themselves, and not with the legislation which underlies these 
agencies. 

To the extent that S. 263 approaches reforms in the basic regula- 
tory legislation, it is constructive and beneficial, with some reser^ 
vations. 

Periodic termination, examination, and reenactment of our under- 
lying regulatory statutes would assure that the Nation would have 
to confront the difficult policy issues which continuously arise as 
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underlying energy and economic conditions change. I believe, for 
example, that the Natural Gas Act has become so encumbered by 
outdated court decisions, and is so much under the weight of irrele- 
vant past energy history, that the basic results of regulation under 
that act bear little resemblance to those originally intended by 
Congress. 

Termination, reexamination, and reenactment of the Natural Gas 
Act in light of today's current shortage conditions would provide 
the Congress with an opportunity for speaking on the fundamental 
policy questions of price, supply, and curtailment priorities that 
properly should be made by the Congress and the President, rather 
than by independent, regulatory commission. 

Many of the same comments apply also to our other underlying 
statute, the Federal Power Act. Restructuring a regulatory agency, 
without simultaneously restructuring its underlying statutes, will 
not continue much to reform and will do nothing to update the 
regulatory mandate. I question the usefulness of the law revision 
provisions in this bill which require the Commission to recommend 
formally revisions in an area. There are two problems in that regard. 
One, law revision very well could be dealing with these major policy 
questions. We all know the controversies in regard to wellhead price 
regulations in the natural gas area. We know the problems in regard 
to plant siting on the electric side. 

I have some (question if the Commission were required to recom- 
mend law revision and basic changes in those two controversial 
areas and several others, whether that would be desirable. I say that 
for this reason; if at any time, any Commissioner takes positions 
on these enormously complex and highly significant economic de- 
cisions, questions are raised in people's minds. If Congress does not 
accept such recommendations, can the Commissioners perform their 
present assignments under the Natural Gas Act or the Power Act 
in that regard. We are not legislators or policymakers in that sense. 

In the context of a quasi-judicial, quasi-legislative, agency such 
as the independent commissions are, I question by our taking defini- 
tive stands, we really further public interest. 

Two major problem areas exist in the provisions of S. 263 as it 
it is currently worded. 

If any regulatory agency, such as the FPC, is to fulfill its legis- 
lative mandate in the most effective way, it is neither good sense nor 
good public policy to tie the hands of the Chairman or Administrator 
of that agency unnecessarily or arbitrajrily. 

To mandate budget ceilings, especially in an area as volatile and 
subject to changes resulting from external and unpredictable forces 
as energy, (restricts the ability of an agency to react quickly and 
effectively to unforeseen developments. 

It would seem far preferable to leave intact the traditional deter- 
mination process whereby budgets are reviewed and determined 
yearly, on the basis of more current information, by the Appropri- 
ations Committees of Congress. 

Since so much of the work of the FPC in the management of its 
regulatory responsibilities is, of necessity, conducted in courts of 
law, it does not seem advisable to limit any more than necessary the 
Commission's ability to undertake its own representation in courts. 
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In the case of the representation provisions of S. 263 the Com- 
mission's viewpoint is quite probably diffei'ent from that of other 
agencies. 

While the bill would enhance the aibility of some other re^latory 
agencies to undertake comrt action to enforce regulations, it would 
place limits on the broad privileges heretofore allowed the FPC. 

Since the Commission has acquired, over a period of many j^ears, 
the necessary expertise and capability to continue to represent itself 
in liti^tion, it would appear to oe most effective to leave that 
authority in place. We need to be able to respond quickly. I can 
think of many examples in that regard, but the enforcement of re- 
fund obligations is one. If the Commission is required to observe a 
45-day review period in going to the Department of Justice, that 
delay may give a distinct advantage to those whom we oppose. 

The Commission's need for adequate self-representation in the 
many court actions it must take or defend against places it in a 
unique position among the agencies that would be affected by S. 263. 

If the needs of the several agencies involved and the publics they 
serve are to best met, it is possible that an approach more individ- 
ually tailored to the needs of each agency would result in legislation 
which is more effective in the long run. 

In conclusion, I would emphasize that the Commission recognizes 
the desirability of a general review and irecodification of its under- 
lying statutes and regulations, and the legislation under considera- 
tionT)y this committee represents a step toward that objective. 

However, I believe that the constructive elements of the act are 
hampered by some of the restrictive portions, and I am hopeful 
that the concerns I have raised here today will be carefully con- 
sidered by the committee in its deliberations on S. 263. 

Thank you for this opportunity to share the Commission's views 
with you. I will be happy to answer any questions you or other 
members of the committee may have, Mr. Chairman. 

Senator Ford. I have a couple of questions I want to ask. It was 
something that popped into my mind while you were testifying. On 
Friday morning your agency sent us a copy of your statement and 
just snortly after that we were notified that the statement was to 
be disregarded and that drastic revisions would take place. 

I want to ask you this question. Was this because of the Office of 
Management and Budget had anything to say about your testimony ? 

Mr. Dunham. Not at all. The reason is I didn't get to pei-sonally 
read the proposed statement myself until Friday morning. I changed 
it. Substantively, I don't think the changes differ from the letter we 
wrote to Senator Magnuson on April 1. There was coloration of per- 
sonnel writing in the report itself. I believe we sent a copy of the 
April 1 letter to Senator Magnuson to 0MB and to my knowledge 
we have not received a reply. It was sent to them as a matter of 
information. 

Senator Ford. It was your concern over a statement being sent to 
a Senator without your having the ability to proof it? 

Mr. Dunham. I had the ability, but not the time. I had not gone 
over the statement until Friday morning, because of other activities. 
If you compare the statement, there is no change from the essential 
Commission position as embodied in this letter I referred to earlier. 
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Senator Ford. In your written agency comments of April 1, the 
FPC states that more time would be needed for the law revision ac- 
tivity called in the bill. This is understandable. Do you have any 
philosophical difficulty with the concept of the law revision provision! 

Mr. Dunham. Yes; it runs a little to the remarks I made earlier. 
It depends on what areas obviously that you are talking about. I 
really question in these major, areas of confrontations how much is 
•f a concern to us in regard to law revision; in terms of electrical 
plant siting, LNG siting, wellhead. 

The responsibilities we perform are those stated by the Congress 
•r in some areas duties we get indirectly from various court inter- 
pretations of the acts. 

The Phillips decision was the jurisdictional case in regard to well- 
head pricing. In regard to curtailments, which is the allocation of 
the shortfall in supjpies, the FPC authority is stated in the Louisiana 
•ase; it is only derived indirectly from the Natural Gas Act. It is 
implicit and not explicit. This allocation or rationing of supplies is 
a large part of the Commission's current work. 

Not a single one of the curtailment provisions of the FPC under- 
way since 1972 or 1973 have been finally approved by the courts. 
They are extraordinarily contested and cases controversial. 

Senator Ford. How many cases do you have in court since 1972? 

Mr. Dunham. Are you speaking of every major interstate pipeline? 

Mr. Journey. There are 19 or 20 major curtailment cases before 
the commission. They are not all in courts at the present time. 

We normally have in the courts of appeal about 100 to 126 cases 
of all types pending at any one time. 

Senator Ford. That have been appealed to courts of appeal. 

Mr. Journey. These are appeals in the courts of appeal. They are 
pending court cases involving FPC decisions. 

Mr. Dunham. The point here is if the Commission, as a body, 
recommends, to Congress a specific priority allocation system, 
whether it be agriculture, boiler fuel, residential, et cetera, that is 
different than what has been done in cases pending, what we call 467 
B priority systems, and that we now have litigated, I think questions 
would be raised in people's minds, if the Commission position was 
different than it took in its outstanding order. They can ask how can 
a commission be reconmiending to Congress a specific priority sjrs- 
tem which is different than the one they have adopted m the argu- 
ing case. 

I do not know how we can do that. In wellhead pricing 

Senator Schmitt. Could I follow up on that. It is probably be- 
cause I don't know enough yet, but it seems to me that it would be 
consistent if you were interpreting past court decisions to follow that 
procedure within the courts. At the same time you may be trying 
to make the situation better by recommending different legislation or 
priorities. 

That is consistent. You are the experts. Congress is not the expert. 

Mr. Dunham. If our 467 B orders had been affirmed finally, scMne- 
where in the court that might apply. But they are not. They have 
Been contested,, and they are being contested. I would have a ques- 
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tion in my mind how we could come forward with legislation as % 
Commission position, stating a set of priorities that was different 
than the posture we take in individual cases. The Commission fol- 
lows a general outline of priority classifications; they are not totally 
imif orm because of a whole variety of reasons, reflecting the indi- 
vidual supply conditions^ nature of the market of the pipeline being 
served. But they tend to oe consistently applied. 

Somebody could allege that we were being inconsistent. How 
could we enforce those orders at the same time we were taking 2a 
different legislative position. 

I think maybe a more correct example is the subject of wellhead 
priced regulation or deregulation. We have tried as a Commission to 
stay as far away from that controversy as we could. If we took ^a 
position either for expanded regulation, wellhead pricing or deregu- 
lation, it would be alleged bv one side or the other that we could not 
regulaiie something we don't believe in. 

That would be true in expanded regulation, increasingwellhead 
prices, decreasing responsibilities of the FPC, applying FPC con- 
trols to intrastate pricing or deregulating new gas. We are accused 
enough of that at the present time without having to take a specific 
position. 

Maybe I'm making too much of this. But on these major questions 
that is true. That may not apply to the vast majority of questions, 
but in these major on^ it may apply. 

Senator ScHMnx. I'm not sure that would be prohibited by this 
law revision request. But, still, I should hope that the FPC and other 
commissions do not have to agree with every regulation that they 
are required to enforce. I certainly don't think that is necessarily 
true or possible. 

Senator Ford. Why would an agency say breaking new ground im 
the courts, essentially reverses itself in a law revision proposal. 

Mr. Dunham. Referring to the example we talked about earlier, 
the problems of curtailment in the allocation of available supplies 
of natural gas, each curtailment plan we have now is essentially 
tailored. It is tailored to both the actual supply situation available 
to the pipeline and the nature of the market which it serves. 

During the course of the proceedings those are modified, either by 
litigation one way or another. They are changed to the end-use needs, 
to State regulatory commissions, proposals and other facts. 

What we have is, in essence, no one curtailment plan. We may 
even need one. I really don't want to make a huge point of this, bii 
I think the point I'm trying to make is that the Natural Gas Act, ia 
my opinion, needs substantial revision, needs substantial modification 
and either grant a lot of the authority we have implicitly, but not 
explicitly. 

The Natural Gras Act has not been changed since 1938, with th© 
exception of the Emergency Natural Gas Act of this year and a minor 
change in 1942. 

The point I'm trying to make is that in my mind there is such % 
major revision needed of the Power Act and Natural Gas Act that 
I'm not sure the only approach sjiould be a law revision of the Com- 
mission itself. 
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Senator Ford. How many suits are involved in tlie courts of ap- 
peals, that have been brought by consumer groups and others outside 
the industrial complex? 

Mr. JouBNET. We can supply that for the record, Senator Ford. 
My guess is that you would find more of that on the natural gas 
side. The more recent litigation has ben prompted by consumer group 
appeals. Certainly that is true in the 180-day sale cases, and some of 
the activities where the Commission was working with the emergency 
provisions of the Natural Gas Act. 

If you would like, we will supply that for the record. 

[The following information was subsequently received for the 
record :] 

These are materials^ taken from records of FPC's OflSce of the Solicitor 
showing litigation commenced essentially by parties other than regulated utili- 
ties or natural gas companies. The term "regulated" does not necessarily indi- 
cate that the petitioner is not itself in the utility business. A number of appeals 
are taken by publicly owned oir cooperatively owned utility systems who are 
not themselves directly regulated by the Federal Power Commission. The degree 
of regulation depends upon the basic statute under consideration. The two basic 
organic statutes which the FPO administers are the Natural Gas Act and the 
Federal Power Act. 

Senator Ford. I would appreciate it if you would. It is not our 

) budgetary considera- 
to review the agency's 
activities on a periodic basis. 

I say force ourselves because that is one of the things we need to 
do. For this reason, we propose authorizations on a cyclical basis, 
which will serve to direct the attention of the authorizing committees 
to consider the agency. 

Could you provide for the record an estimate of the financial re- 
sources needed for the next 3 jears by the FPC, taking into account 
now that the mandatory pay increases and the rate of inflation that 
will occur. 

Mr. Dunham. I will give it a try. I don't mean to be apologetic, 
but because of the energy situation, it will be difficult, in our case, 
to try to anticipate what the Federal responsibility would be. 

Senator Ford. Rather than put you on the spot now, why don't 
you give it some thought and answer that at a later date in writing 
for the record. Would you do that? 

Mr. Dunham. Yes. 

Senator Ford. Your statement does not express any views on the 
conflict of interest position. What are your views on limitation on 
representation for 2 years after the term of service as a 
Commissioner. 

Mr. Dunham. Our present rules require essentially that for a 
period of 1 year instead of 2. 1 don't see any particular problem with 
2 years. No. one, I am not a lawyer, so it won't affect me in any 
event. 

Senator Ford. Congratulations. 

Mr. Dunham. I have not been concerned with it. I also wonder 
the extent to which the requirement proposed can really be effective, 

^ The materials are in the rabcommlttee filet. j 
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to practice before the Commission, our rules are f otmer Commis- 
sioner can never participate in a proceeding before the FPC in a 
case in which they have oeen involvd. 

We had a case in the last 3 or 4 months where a former Commis- 
sioner — ^I don't believe he had been a Commissioner for some years — 
wanted to come into a case that was essentially on appeal again. We 
denied that. 

In a sense, our present rules are more restrictive than the proposals 
in this bill, our rules and regulations. 

Senator Ford. This may be oustide of what the bill is, but it may 
be something we need to look at a little bit. You do regulate the 
producer and the distributor? 

Mr. Dunham. Not the distributor. Just the producer. 

Senator Ford. You regulate pricing. You get into prices. That reg- 
ulates what the distributor can sell or transmission lines can sell to 
the distributor to ultimately get to the consumer. 

Mr. Dunham. End-use of the distributor is regulated by State 
commissions. We stop at the city gate. 

Senator Ford. How many cases do you have pending as it relatea 
to the producer? 

Mr. Dunham. 1,000. 

Mr. Journey. Are you speaking of dockets or producers? Not that 
many active cases are pending. Under our national rate proceding, 
EM 75-14 we do ratemaking by the rulemaking process. We can give 
you a list of the dockets, but that would probably tend to mislead 
you because a lot of those independent producers are themselves cov- 
ered by this overall rulemaking, ratemaking procedure. 

We have individual cases on special relief and we have optional 
certification procedure cases and then we have a series of cases in- 
volving offshore lines and certificate cases on offshore lines bring- 
ing gas onshore. We can give you that number. 

Senator Ford. You say there are thousands? 

Mr. Journey. Thousands of producers, but not necessarily cases 
in the sense of trying them one at a time. 

Senator Ford. Is there a way that the FPC could get into the 
position of eliminating your consideration of the producer and still 
keep a tap open or close it? What I am trying to get to is that your 
backlog is primarily from producers and your nitty-gritty cases, you 
are not able to devote as much time to as maybe you would like to. 

I am not as familiar with it as I want to be or as I am going to 
be, but in this ener^ field, and the night and day work that you all 
did during the crisis, and I fussed some, as you know, and tnought 
I had a right to or I wouldn't have done it— and some people over 
there agreed with me, but I'm trying to look at the load you are 
carrying as it relates to what you have to do and you may never get 
caught up with thousands of applications from producers for their 
problems that come before the FPC. 

Mr. Dunham. Well, our caseload or workload is composed of a 
variety of things. I think the single factor which has impacted our 
caseload so substantially in the last 3 or 4 years is the rapid change 
in basic energy prices which occujrred because of OPEC situation, 
shortages and because of inflation and so forth. 
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On the electric side, historically our backlog has not been that 
bad. It has been manageable. In the last 3 or 4 years, it has become 
unmanageable, largely because of the rapid fuel changes and fuel cost 
changes. 

So that what has impacted our workload more than anything else 
is the enormous amount of time that we have to spend, do spend, on 
pricing questions. I do not feel our caseload is unmanageable. The 
pipeline ratemaking, the typical utility ratemaking can be handled. 

It's these two or three very controversial subjects which has pulled 
our people 

Senator Ford. Are these substantive issues before the Commission 
that you ne&d to devote more time to, other than the more or less 
significant aspects? 

Mr. Dunham. That's correct. To give you an example, the Alaskan 
transportation bill. Those types of things take up much of the Com- 
mission and staff time — ^I wouldn't want to put a percentage on it — 
but an enormous amount of time. 

Senator Ford. We would like to relieve you of the pressure that is 
on you and you would still have the end result, without having the 
paper shoveling. 

Mr. Dunham. If some of these basic issues, plant siting, wellhead 
siting and so forth were resolved — ^there has been uncertainty and 
debate over the last 10 years over wellhead pricing — ^but the uncer- 
tainty has caused problems. 

We have to get these problems solved. 

Senator Ford. How many attorneys are assigned to the producer 
cases as opposed to all other cases? 

Mr. Journey. Presently there are 17 that do work on producer 
work and offshore pipeline work, including cases on appeal and work 
which I and my immediate assistants carry. 

Senator Ford. Is that the total number in your agency ? 

Mr. Journey. In OGC there are about 100 lawyers. Overall, as 
between gas and electricity, they are split about 50-50. 

Mr. Dunham. Many staff persons are in the Bureau of Natural 
Gas and other offices, that work on gas matters. 

Senator Ford. How many nonattomeys do you have ? 

Mr. Dunham. Applying to producers? 

Senator Ford. Yes. 

Mr. Dunham. I don't know how many offhand. 

Senator ScHMrrr. I will submit my questions for the record, but it 
does sound that if we could simplify the law, we could make the 
FPC a manageable or^nization again. 

Mr. Dunham. That is right. 

Senator ScHMrrr. I hope some of us can work in that direction as 
this year or the next year goes by. 

Mr. Dunham. I wanted to comment in regard to regulations you 
maj be interested in. The President has assigned to us the resTK>nsi- 
bility for administering the Emergency Natural Gas Act. We de- 
cided consciously at that point we would not adopt any regulations. 

But we had a whole set prepared, maybe not quite that thick and 
they are ready. Of course, the President terminated the emergency in 
some sense last Friday. I asked a couple of lawyers that were helping 
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me on to what extent they missed the regulfitions, and they said^ in- 
terestingly enough, not a single question came up that the regulations 
would have answered. 

[The following information was subsequently received for the 

record :] 

Fedebal Poweb Commisbion, 
Waahingtont D.O., April 15, 1977. 
Hon. Wabren G. Magnuson, 

Chairman, Committee on Commerce, Science and, Transportation, U,8. Senate, 
Washington, D,C, 
Deas Mb. Ghaibman : Enclosed please find our response to your letter, dated 
April 7, 1977, concerning certain questions from Senator Sclimitt for Inclusion 
in the hearing record. The responses are keyed to his questions. 
If I can be of further assistance in this matter, please let me know. 
Sincerely, 

Hichabo L. Dunham, 

Chairman, 
Enclosure. 

Response to Questions Fbom Senator Habbison H. Schmttt, Senate 
GoMMrrTEE on Gommebce, Science and Tbanspobtation. 

Question. To what extent does your agency have a complete cross-referenced 
catalog of regulations by subject matter, by requirements and by Impact upon 
consumers, businesses and other agencies of (Government? Are they readily avidl- 
able for public use and Congressional reference after they have been promul- 
gated? How do you detect overlapping or Inconsistent regulations In your agency 
and between agencies? 

Answer. Title 18, GFR, contains a complete reference of the regulations under 
which this Gommission functions. It is readily available through the Federal 
Register to the public and to Gongress. It is not, however, cross-referaiced by 
Impact on consumers, businesses or on other agencies. Each of these areas is 
addressed, case by case as required, in the Index to FPG Actions pubUshed under 
the Freedom of Information Act. No other standardized reference is available 
currently. 

As to regulation changes, coordination is made within the Commission as 
well as with other governmental agencies prior to publication of any proposed 
changes. It is necessary to notice or pubUsh such changes in the Federal Register, 
and overlapping or inconsistent regulations are subject to scrutiny and comment 
by the public, other agencies and Gongress in this manner. 

Question. To what extent are you required to include economic impact state- 
ments with proposed regulations? How do you determine whether the benefits 
will exceed anticipated costs to consumers? 

Answer. Gommission decisions that will have a significant economic impact 
include an analysis of that impact in cost-benefit terms. Here are two examples : 
Opinion No. 699-H (December 4, 1974) : **The Impact on the Consumer," 
pages 54-59 (Appendix 1). 

Opinion No. 770-A (November 5, 1976) : "The Cost Impact of Opinion 
No. 770-A", pages 122-123; "The Costs and Benefits of Opinion No.. 770-A," 
pages 124-126; and Appendix D. "Refined Estimates of Short-Run Price 
Impacts, and Extended Conservation Analysis, of Opinion No. 770." 
(Appendix 2). 
The question whether the benefits will exceed the anticipated costs to con- 
sumers must be answered in the context of the requirements of the Natural Gas 
Act and the Federal Power Act, the principal statutes administered by the Com- 
mission. These statutes impose upon the Commission the responsibility for estab- 
lishing "just and reasonable" rates. Aa interpreted by the courts, the "just and 
reasonable" standard requires the Commission to allow rates that are adequate 
to cover the necessary cost of service of the regulated companies. The benefits 
to consumers represent the benefits of receiving reliable service at the lowest 
reasonable cost Implicit in. each rate determination by the Commission is a 
finding that the cost basis for the rates includes only those costs that reflect 
prudent management decisions. 
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In issuing rulemaking orders that impose new regulations the Commission 
Is required to evaluate the benefits of the regulations in relation to the additional 
costs to the companies. For an example of this point, see pages 2-S, Order No. 
556, November 22, 1976. (Appendix 3) 

Question, To what extent do you measure paperwork impact of regulations? 

Answer. All Federal Power Commission proposed regulations are subject to 
rulemaking procedure. The public, concerned parties and the industry are Invited 
to submit their comments in regard to the cost of compliance and the paperwork 
necessary to conform to the proposed regulation. When a proposed regulation 
involves the reporting of information on a form, the form must be approved in 
advance by the U.S. General Accounting Office (OAO) as required by the change 
to 44 U.S.C. 3512. In the justification of the report to the GAO the Commission 
is required to supply an estimate of the Respondent Burden and an estimate of 
the cost to Federal Government. GAO then publishes a notice in the Federal 
Register that states the agency's name, the form number and its title, a general 
statement of intent of the form, the number of respondents, the estimated number 
of manhours for compliance, and a request for comments by potential respondents 
to GAO. Through this process, the Commission does measure the paperwork 
impact of regulations, and take it into account in the final rulemaking action 
regarding regulations of this type. 

Question. To what extent do you determine the effect regulations will have 
on the courts* workload? Chief Justice Burger recently recommended "judicial 
impact" statements with new laws. What do you think? 

Answer. Through the notice and comment process which precedes the issuance 
of new regulations, the Commission is apprised of the concerns of the general 
public with respect to the proposed regulations. Thus, in promulgating new 
-regulations, the Commission is often aware of certain concerns which might 
give rise to legal challenges after issuance. Such challenges are normally ini- 
tiated by a rehearing application filed with the Commission, since such applica- 
tions are a prerequisite to seeking judicial review. Seej 16 U.S.C. § 8251 and 
15 U.S.C. § 717r. 

However, the Commission's primary responsibilities in issuing new regula- 
tions are insuring that we have acted within our authority, statutory or other- 
wise, and that the regulations are in furtherance of the public interest. While 
we may be aware of potential court challenges, the Commission has no control 
over parties seeking subsequent court review. Indeed, it would be inappropriate 
for the Commission to fail to take action in furtherance of the public interest 
when the sole reason for such failure is the possibility of court challenge. 

In summary, the Commission has no role in determining the effect regulations 
will have on the courts* workload. 

Question. Are you preparing to conduct zero-based budget (ZBB) reviews of 
your programs? 

Answer. Although the Office of Management and Budget has not yet issued 
final instructions on ZBB, the Comptroller of the Federal Power Commission is 
working with the OMB staff on the application of ZBB in the Commission. The 
intent is to have full implementation of the ZBB process for fiscal 1979. 

Question. What is your view of the "sunset" legislation calling for a phased 
5-year schedule of review of federal program functions? Do you favor a "sunset** 
for agency rules and regulations? 

Answer. Although the goals of "Sunset** legislation are highly laudable it is 
unlikely that such legislation can fully accomplish its purpose as it relates to the 
Federal Power Commission. A more desirable and effective regulatory reform 
would be to review, reexamine and reenact the underlying statutes which form 
the basic charter under which the Federal Power Commission operates. Such a 
review of the Natural Gas Act and the Federal Power Act, for example, would 
enable Congress to address the fundamental policy questions of price, supply, and 
curtailment priorities and would help to update the Acts to reflect current 
energy conditions. In general, reform along these lines is more likely to be 
effective in solving the problems confronting regulatory agencies than scheduled 
review procedures which do nothing to solve these fundamental and underlying 
problems. 

"Sunset" for agency rules and regulations is a desirable reform if it accom- 
panies a similar review of an agency*s underlying charter. Since rules and regu- 
lations reflect a. structure mandated by the enabling statute, they are likely to 
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be only as effective as the enabling statute. Review of agency rules should 
therefore be conducted as part of an overall review of the agency's fundamental 
charter. . . 

Question. There have seen several bills and amendments to bills providing 
for a form of Congressional veto over proposed agency regulations. The budget 
reform law prescribes Congressional action in the form of rescissions and defer* 
rals of proposed impoundments. Please comment on the idea of applying ther 
budgetary process to your agency's proposed regulations, that is, submitting 
major rules and regulations (i.e., regulations having a substantial impact on 
consumers and businesses as opposed to minor regulations relating to internal 
agency matters and with little or no impact on outsiders) to the Congress for 
review before they go into effect 

Answer. Under section 309 of the Federal Power Act (16 XJ.S.C. §825h) and 
section 16 of the Natural Gas Act (15 U.S.C. § 7176) rules and regulations of 
the Federal Power Commission become effective thirty days after publication, 
unless a different date is specified. This procedure complies with the present pro* 
visions of section 553 of the Administrative Procedure Act. 

Legislation requiring submission of proposed rules and regulations to Congress 
for review inevitably would delay the effectiveness of our rules and regulations^ 
If the rule or regulation were to be proposed while either House was not in ses- 
sion (such as a period of adjournment) , effectiveness of the rule could be delayed 
indefinitely. While a limited extension of the effective date of a new rule could 
be accommodated in certain FPC matters, we are faced with an increasing num- 
ber of situations, responsive to national energy needs, which require a final deter- 
mination within the shortest possible period of time. These urgent matters 
often involve the type of rules and regulations (those having a substantial impact 
on consumers and business) which your inquiry would indicate to be sent to 
Congress for review. 

In addition, review of major agency rules and regulations would be an 
ambitious, time-consuming undertaking on the part of Congress. Under present 
law the courts may review agency rules and regulations upon petition of a party 
who asserts that they are contrary to law or go beyond the mandate of the legis- 
lation which they are designed to implement. We recommended that review of 
unlawful agency rules and regulations remain with the courts rather than initiat- 
ing a procedure for Congressional review. If Congress is concerned that agencies 
misinterpret or exceed congressional intent when administering the law, it seems 
the better course to hold oversight hearings, direct investigations by the General 
Accounting Office, or spell out congressional intent clearly through amendments 
of the enabling acts rather than to interject further delay into the administrative 
process. 

Appendix I 

D. The impact on the consumer 

In prescribing a just and reasonable national base rate of 50 cents per Mcf, 
we have carefully considered the impact of this rate upon the cost paid by the 
consumer for natural gas. In order to evaluate the impact of this rate upon the 
price paid by the consumer, we have estimated the potential impact on the price 
charged the residential gas consumer in four widely dispersed metropolitan areas 
of the United States. 

Assumptions moist be made in order to estimate the potential impact of in- 
creased prices for new supplies of natural gas. In the following ta)ble, it is 
assumed that new gas supplies including supplies sold pursuant to renegotiated 
contracts will account for five (5) percent of the supplies delivered in the first 
year and will increase by an additional 5 percent of the total volumes delivered 
each following year. It is further assumed that the volumes delivered to these 
four markets will remain constant over the next five years. To the extent that 
increasing curtailments reduce the volumes of gas available at the prices paid 
during the calendar year 1973, the estimated increases shown in Part IV of the 
table will be somewhat greater. The prices shown in the table reflect the an- 
nual escalation of 1.0 cents per Mcf, a seven percent production tax, a Btu 
content of 1,030 Btu per cubic foot, and a gathering allowance of 1.0 cents per 
Mcf. The prices are computed as provided in Appendix D to Opinion No. ^^» 

F.P.C. at . The prices do not reflect any adjustments that may 

result from the biennial review prescribed by this opinion. 
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POTENTIAL IMPACT OF SO-CIHJ BASE RATE. AS ADJUSTED, ON RESIDENTIAL BILLS IN SEUCTED MARKETS 
ASSUMIN6 5 PERCENT INCREMENTS 

NttMtnliiA Mtrlnt tffit 



^, .^ ,, Wuhiirton. Barton, Chican, LosAofaiat, 

Classfficitloii D.C. Mbu. W. CaW. 

I. Average cost of natural gas service for calendar 1973 

in dollars pwrMcfi _ 1.67 2.S7 1.20 LIS 

M. Increase in the cost of natural gas assuming 5 per- 
cent increments of gn purchased at base rate, as 
adjusted:' 

5 percent (1974) 56.38 cents 

"i percent <1975> 57.48 cents 

) percent (1976) 58.59 cenU 

, ) percent C1977) 59.70 cents 

(e) 25 percent (1978) 60.81 cents 

ML Adj usted average cost of natural gas (dollars per McO : 

(b>4975lIII"IIIIIIIIIIIIIIIIIIIIIIIIIIIII 

(c) 1976 

(d)1977 

(e) 1978 

K'Pereent change as result of 50-cent price for each 
increment (percent) : 

(a) 5 percent 

(W 10 percent 

(o) 15 percent - 

(d) 20 percent 

(e) 26 percent 



.0169 


.0169 


.0169 


.0169 


.0349 


.0348 


.0348 


.0349 


.0640 


• •840 


.0540 


.0540 


.0742 


.0742 


.0742 


.0742 


.0955 


.0955 


.0955 


.0955 


L6869 


2.3889 


L2169 


L1769 


1.7049 


2.4049 


L2349 
1.2540 


1.1949 


1.7240 


2.4240 


1.2140 


1.7442 


2.4442 


1.2742 




L7655 


2.4655 


1.2955 


1.2555 


1.01 


0.71 


1.41 


1.46 


2.09 


L47 


2.91 


3.01 


3.23 


2.28 


4.50 


4.66 


4.44 


3.13 


6.18 


6.40 


5.72 


4.03 


7.96 


8.23 



* Soiree: AQA's Gas Facts for 1973. 

> Volumes based upon form 11 data for 12 mo ending December 1973, and assumes constant level of total volumes. 

If new siiK)Iles at the national rate constitute a 10 percent increment of the 
total supplies delivered in the first year and an additional 10 percent increm^it 
each following year, the increase attributable to the wellhead price of gas paid 
hy consumers in residential market areas would be 19.1 cents per Mcf by 1978. 
This would result, by 1978, in a total price per Mcf of $1.8610 in Washington, D.C, 
$2.5610 in Boston, Mass., $1.3910 in Chicago, IlL, and $1.3510 in lios Angles, 
calif. The percent changes in the prices paid by residential consumers in these 
same markets would be : 



Year 


Washington, 


Boston, 
Mass. 


Chicago, 


Los Angeles, 
Calif. 


1974 

H78 


2.02 

11.44 


1.42 
8.06 


2.82 
15.92 


2.92 
16.46 



Furthermore, 50 percent of the total volumes of gas being sold in interstate 
•ommerce will be priced at the national rate by 1978 if the annual increments 
are 10 percent. 

Referring to the table and accompanying text, it appears that the Increases 
in the average residential price will range between 0.71 percent and 1.46 percent 
in the first year and between 4.03 percent and 8.23 percent after five years if 
total volumes of gas priced at the national rate account for an annual increment 
«f 5 percent of the total volumes delivered that year. If the annual increment is 
10 percent then the increases will range from 1.42 percent to 2.92 percent f6r the 
first year and from 8.06 percent to 16.46 percent after five years. The increases 
will tend to be smaller, percentage-wise, as the distance from the major produc- 
thg areas to the consumer market increases, but the dollar imjwct will be deter- 
mined by the relative importance of new gas supplies in each market's total gas 
supply. In addition, of course, there will be an indirect impact upon consumers 
to the extent that increased gas prices paid by commercial and Industrial cus- 
t€mers are passed on in the form of higher prices for goods and services. As 
Boted below, however, the increased availability of gas supplies at the national 
rate will, in many instances, enable commercial and industrial customers to con- 
tinue their use of gas rather than converting to a higher cost alternative fueL 
in these cases, the increased price for gas might well prove to be deflationary 
Mther than inflationary. 
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In evaluating the overall public interest, we must consider the benefits to tin 
consumer of an incremental supi^ of gas to provide reliable gas service cohh 
pared to the consumer detriment if natural gas supply is reduced. The increased 
consumer cost attributable to higher wellhead gas prices is more than countop- 
balanced by the more probable assurance of continued service. It should be 
noted that even with the increased cost of gas to the consumer as a result of tJiis 
decision the price paid for gas will remain less than the price of alternate fuels 
in these same markets. These customers will, of course, be confronted with even 
higher energy costs when demand is referred to other higher-priced alternate 
fuels because an adequate and reliable supply of gas is not available. We believe 
that it is in the best interest of the American consumer to pay the higher price 
for gas which is necessary to induce expanded exploration and production efforte 
than it is for that same consumer to pay even higher prices for other fuels, if 
substitutable. To the extent that incremental supplies of gas will be made avail- 
able to consumers at less cost than alternate fuels, inflationary pressures will be 
diminished and we wiU more effectively allocate and utilize our energy resources. 

Since more than 50 percent of the energy fueling our industrial economy is nat- 
ural gas,^ which in many applications cannot be eflSciently displaced by other 
fuels, the augmentation of our natural gas supply will contribute to our produc- 
tivity, will reduce unemployment, and will assist in maintaining a viable 
economy.^ 

Future supplies of gas required to replace the volumes being consumed todaj 
as well as increase the deliverable volumes to meet anticipated future demands 
will come from greater depths onshore and from both greater well depths aidA 
water depths offshore. These supplies will not be discovered and produced at 
yesterday's prices so it is important that we establish a price that will encourage 
the development of those higher cost supplies. The consumer must pay this price 
if he is to obtain the volumes of gas required to satisfy his demands for a reliable* 
non-polluting energy source. 

In establishing a base rate of 50^ per Mcf as the national rate and reinstating 
emergency and limited-term procedures in Opinion No. 699-B, we are carrying 
out our responsibility as a Commission to see that consumers receive adequate 
and reliable gas service at reasonable prices. In Hope^ the Supreme Court ex- 
pressed the essential doctrines stating that "the return to the equity owner 
should be commensurate with returns on investments in other enterprises having 
corresponding risks," ^ and that the Natural Gas Act was '*to protect consumer 
against exploitation at the hands of natural gas companies." ^ 

Appendix 2 

3. the cost impact of opixion no. 770-a 

Using the adjusted flowing gas volumes and dollar impacts as a base, two fur- 
ther modifications must be made to ascertain the projected dollar impact of thia 
Opinion. First, as stated earlier, we have modified the rate for 1973-74 gas as set 
in Opinion No. 770 to 93^ per Mcf, increasing at 1^ per annum beginning January 
1, 1977. 

The resultant volumes and dollar impacts are shown in Exhibit 12. The totAl 
volumes affected over the next 12 months are estimated at $1.49 to $1.78 billion. 

Spread over the approximate 11.5 Tcf of estimated gas flowing interstate over 
the next 12 months, this dollar impact translates between 13^ and 15.5^ per Met 
The average residential gas rate for the forthcoming 12 mcmth period, excluding 
the increases herein, would be about $2.01 per Mcf "* so the percentage price in- 
crease for residences would amount to between 6.5 and 7.7 percent. The average 
residential bill would rise from $241 per year^ to between $256 and $260 per 
year, up $15 to $19 over the next twelve months. We reiterate that this national 



"» Federal Power Commission, Natural Gas Survey, Volume I, Chapter U, "Total Bnecgy 
Supply and Demand," at pages 40 and 93 (PreUminary Draft) 

3^ Employment Act of 1946, 60 Stat. 23 (1946), 15 U.S.C. i 1021 aOTO). 

i» pp^ V. Hope Natural Oaa Co., 320 U.S. 591 (1944). 

M» 320 U.S. at 603. 

M»«20 U.S. at 610. 

i<»The average residential rate In 1976 was Sl.«9 per Mcf (Gas Facts). Allowing for ths 
19.3 percent gas price increase from July 1975 to July 1976 (BLS) results' In an avewjfr 
rate of $2.01 per Mcf. ^ 

"^The average residential consumption in 1975 was 120 Mcf. Allowing for the efCecte 
of the. $2,01 r^te, with tjoneiwnptiQn at. 120 Mcf/^ear results In an;a¥«t8«)8mffi hlU af 
$241 per year. 
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average cannot be assumed to be correct for all customers, as different pipelines 
will have different price increases, depending on the vintages of the gas they 
purchase. These projections on residential impact may be somewhat understated 
since, as the appended staff report concludes, pipelines with residential consump- 
tion comprising a large fraction of their total throughput appear to be more 
dependent upon the newer, more costly, wells. 





Recompletion 
exclusion 
(percenO 


Estimated 
volumes 

act) 


Price 
difference 


Dollar 

impact 

(billions) 


High estimate: 

1973-74 


5 


1.294 
.996 


143.3 
92.9 


SO. 560 


1975-7/26/1976 


30 


.925 


Subtotal 1973-July 26, 1976 

Next 12 mo 


:::::::::::::::::::: 


2.290 . 
>.315 


9l'9" 


1.485 
.293 


Total Impact (high estimate) 




2.605 . 




1.778 










Low estimate: 

1973-74 


10 


1.226 
.783 


143.3 
92.9 


.531 


J975-July 26, 1976 


45 


.727 


Subtotal 1973-July 26. 1976 

Wext 12 mo 




2.009. 
«.247 


li9' 


1.258 
.229 








Total impact (low estimate) 





2.256 . 




1.487 









1 Weighted average price differential (including State taxes) based upon 770 volumes as filed by producers and expanded 
to include other small producers and pipeline production: 
1.252X (98.6-56.5)=0.527 (98.6=93X1.06) 
.139x(128.2-73.5)= .076 (128.2=98.6X1.3; 73.55=6.5X1.3) 
.040X (98.6-56.5)= .017 

1.431 .620 

0.620 

=0.433 

1.431 
s New dedications assumed at same rate as past 19-mo period 1975-July 26, 1976. E.g., for the high estimate: 
0.996X12X1=0. 315 Tcf 

"T9~ 2 

4. THE COSTS AND BENEFITS OF OPINION NO. 77(>-A 

It is important to make clear that these are average impact estimates asso- 
ciated with the direct effect of this Opinion. They do not reflect, among other 
things, that : 

(a) Any given distribution company may experience substantially higher or 
lower rate increases due to the particular mix of supply sources of their pipe- 
line suppliers ; 

(&) In some states intrastate prices may rise because the state allows "most 
favored nation" clauses in sales contracts, thus tying those contract prices to 
the highest price in the field (a clause disallowed by this Commission for 
interstate sales contracts since 1961 ) ; 

(c) Some state regulatory commissions may raise the price of intrastate gas 
subject to their jurisdiction at the same time ; and 

{d) Some pipeline transportation and distribution companies might have rate 
increases due to increased costs other than purchased gas which go into effect 
at the same time. 

At the same time, any calculation of the benefits of this Opinion must be cast 
in terms of the increased availability of natural gas that is less expensive than 
its substitute, and the fundamental value of husbanding a scarce natural resource 
through conservation in response to the higher prices. While it is difficult to 
specify the benefits with as high a degree of accuracy as we have specified the 
costs above, the following items must be considered : 

(a) the most frequent substitutes for natural gas are oil and electricity; im- 
ported oil at $13.50 per barrel is equivalent to a wellhead price of $2.00 per 
5icf ;^®* electricity at 4 cents per Kwh is equivalent to a wellhead price of 



*^« 5.ft2 MMBtu's per barrel less 40 cents mcf transmissloii charges (1,300 miles at 3 cents 
per 100 miles). 

J by Google 
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approximately $10.80 per Mcf ;'^" the most recent costs of LNG and SNG lie 
somewhere between these two ; if the 0.315 Tcf of new gas production capacity 
projected to commence over the next 12 months at an average new rate of $1.44 
per Mcf would not have been forthcoming at the Opinion No. 69^H rate, and 
instead had been replaced by the above-mentioned alternative energy sources, 
the benefits resulting from the price differentials are apparent ; 

(&) if sufficient gas production were not forthcoming, the conversion costs 
for using a different form of energy (i.e., oil or electricity) would be con- 
siderable ; 

(c) the ever-increasing effect of spreading pipeline and distribution company 
depreciation and fixed charges over smaller volumes of throughput would cause 
a substantial increase in rates for the consumer ; 

((/) there have been estimates made of the long run costs and benefits of 
Opinion No. 770 ; the staff report appended to Opinion No. 770 estimates the net 
benefit in 1980 to be $2.0 billion per year;^** FEA estimates the average annual 
residential fuel bill would be 13% less in 1980 and 10% less in 1985 as a result 
of the rate increases of Opinion No. 770: "These reductions would result from 
less substitution of more expensive fuel oil for natural gas in the residential 
market." "' 

F. Summary 

The Commission does not deny that Opinion No. 770 will have a significant 
economic impact. However, we firmly believe that the resulting increased gas 
supplies and subsequent reduced reliance upon more expensive alternative fuels 
not only miMgate the current cost to the consumer, but will result in a substan- 
tial long-term saving. The Natural Gas Act provides for the determination of a 
cost-based rate. Costs have increased dramatically and under the Act will flow 
through to the ultimate consumer at some point. Accordingly, we have reached 
the determination that rising costs and decreasing supplies must be squarely 
faced. We have done so in this proceeding in an attempt to stem the worsening 
natural gas shortage. 

While the rate structure and eligibility criteria established herein result in 
a large dollar impact (because of the amount of eligible gas already flowing), 
the new rate structure established herein also remains in effect until the next 
biennial review. Such rates will affect the producers* expectation of the subse- 
quent biennial rates. While we cannot bind the decisions of future Commis- 
sions, we believe we have used tlie best available methodology for prescribing 
national rates. If producers share these beliefs, their exploratory and develop- 
mental decisions will be affected accordingly. Therefore, we do emphatically be- 
lieve that our actions are in the consumers* best interest and that we are ful- 
filling our Congressional regulatory mandate which, as determined by the courts, 
is to provide for an adequate supply of natural gas at the lowest possible cost 
to the consumer. 

Appendix 3 

Proposed Form No. 108, as revised, is divided into six major schedules, num- 
bered 501 through 505, and 507, plus Schedule 0000 for footnotes, Schedule 1000 
for any supporting documentation deemed necessary by the respondent, and a 
schedule to identify the name of the party to contact regarding the form. Sched- 
ule 501 will show summary sales volumes and revenue data for jurisdictional 
sales. Schedule 502 will show the rate schedule number, the date of the contract* 
the location of the producing acreage, the type of filing and term of the contract, 
certificate information and quality specifications. Schedule 503 will elicit data 
pertaining to indefinite pricing clauses, contract tax- reimbursement provisions, 
fixe<l periodic rate increase provisions, seller additive or buyer deductive charge 
provisions, actual delivery pressure and Btu content. Schedule 504 will reflect 
the current effective and proposed rates and their present status imder the rate 
schedule. Schedule 505 will list any other parties whose interest is b^ng sold 
under a rate schedule issued in the name of the filing party, the annual sales 
volumes attributable to each such party, the amount of any revenues collected 
by any party subject to refund, and projected deliveries for the next year. Sched- 

- i«^' 3.412 Btii's ped Kwh, allowing 90 cents per Mcf for transmlflslon and dfstributloii 

. ^^FEA "Fact Sheet," July 1976, o. 2. 
1*' See, Opinion No. 770, — PPC — , Appendix D, p. I>-20. 
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ule 507 will replace the form presently used for the submission of rate increase 
filings. Schedule 506 has been reserved for future Commission use. 

With the exception of the Order No. 539-type data, information similar to that 
proposed to be collected on Form No. 108 had previously been gathered on various 
FPC forms, including contract analysis data collected pursuant to an August 
1973 order in Docket No. R-47a In order to minimize the burden on respondents, 
the Commission has agreed to undertake the transfer of the previously filed con- 
tract analysis material to the new form, leaving the party filing the form with 
the obligation only to verify the information and complete the newly requested 
items. 

The Notice provided a period for comments on the proposed rulemaking and 
comments were filed by forty parties. The objections to the form were of five 
particular types: (a) arguments against the information to be collected in fur- 
therance of Order No. 539, (b) opposition to the producer rather than the Staff 
updating the previously filed data, (c) disagreement with the requirement to 
file the form on magnetic tape, (d) objection to gathering information on actual 
gas treating and quality costs, and (e) requests for clarification or modification 
of the instructions and the format of the proposed submittaL As to the latter, 
having carefully considered all such comments, the Commission has modified and 
clarified Form No. 108 to conform to the requested changces. 

The purpose of Form No. 108 is to provide the Commission, by a standardized 
format adaptable to a computerized system, with a capability for review and 
analysis of all rate schedules currently on file or to be filed. Most of the infor- 
mation to be collected on Form No. 108 is now submitted on other forms which 
will be eliminated. Thus, the necessary data would now be filed on one form, 
thereby eliminating the burdensome effort of filing individual forms containing 
duplicative information. This consolidation of filing will assist all parties, in- 
cluding the Commission, since a centrally located information base will decrease 
the time presently required to process rate change applications, and will sub- 
stantially reduce the extensive data gathering necessary to national and/or area 
rate proceedings. The form will also provide an up-to-date information source 
on the volume of gas flowing in interstate commerce and the contractual pro- 
visions under which these supplies are being sold. 

One of the major objections to the proposed form centered on Schedule 506, 
which was designed to implement Order No. 539. Pursuant to the Commission's 
action in Order No. 539-B, Schedule 506 has been deleted in its entirety. In its 
place respondents will be required to submit an estimate for the up-coming year 
of the volumes that are expected to be delivered under the subject rate schedule, 
the actual sales under the rate schedule for the current year, and in the initial 
reporting year only, the actual annual sales under the rate schedule for the four 
years prior to the current year. We find that this requirement of information 
to be submitted represents an inconsequential change from the data sought by 
the orginal Schedule 506 as it appeared in the Notice Of Proposed Rulemaking. 
Therefore, no further notice of this amendment to the form is necessary, espe- 
cially since the burden of filing the revised material is substantially less than as 
originally constituted. 

The historical sales volume data will permit the Commission to compute for 
future periods, by rate schedule, the rate of decline or increase of deliveries 
under that rate schedule. The Commission can then compare the rate-time per- 
formance projection with the current year deliveries and the projected succeed- 
ing year deliveries. To the extent that the filed data does not comport with the 
historical trend, further investigation by the Commission may be required. In 
addition to the material submitted on Form No. 108, data filed on Form Nos. 15 
and 40 will be used to assist the Commission in determining where a more de- 
tailed inquiry is called for by providing information on nonproducing reservoirs 
and shut-in wells. This information will assist us in enforcing certificated obliga- 
tions pursuant to the "prudent operator standard'' enunciated in Order No. 539-B. 

A second reason proposed by the respondents as to why the Commission should 
not issue the proposed form related to the burden of filing and the requiremrat 
to update the previously filed data. Since the objections regarding burden related 
predominately to Schedule 506, which has been eliminated pursuant to Order No. 
539-B, and since most of the remaining information is now filed with the Com- 
n^ission on other forms, the burden of submitting Form No. 108 prospectiv^y is 
not judged to be an impediment to the promulgation of the form. There remains, 
however, the problems of the updating and whether smaU producers should be 
required to file. 
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The objecting pai-ties contend that the Commission, rather than the producers, 
should undertake to update the previously filed data, which was completed 
through 1972. There are presently over 12,000 rate schedules on file with the 
Commission, of which approximately 7,300 are large producer pre-1972 rate 
schedules and 1,100 are large producer post-1972 rate schedules. 

The Commission will undertake the burden of completing Form No. 108, as 
much as is possible from information presently on file, for all rate schedules 
currently on file with the Commission. In implementing the new system, and in 
order to reduce the potential filing burden on small producers, we will give all 
respondents who are eligible for small producer treatment but now maintain large 
producer rate schedules until December 31, 1976, to apply for small producer 
exemption. Since producers holding small producer certificates do not submit 
rate schedules to the Commission, small producers that take advantage of this 
grace period will not have to file Form 108; however, any producer that is 
eligible for small producer treatment but elects to retain its large producer rate 
schedule will be required to file the form. 

Once the system is in operation, each year by December 31st the Commission 
will mail Schedules 501 and 505 to all respondents for completion and return 
by March 31st of the following year. Furthermore, effective as of January 1, 1977, 
any producer filing for a large producer certificate will also file Schedules 502, 
503, and 504. Also as of that date all rate change filings formerly made on FPO 
Form No. 280 or pursuant to the form set out in Section 157.94(f) of the 
Commission's Regulations will be filed on Schedule 507 of Form No. 108. 

For the initial reporting year, 1977, the Commission will, by December 15, 
1976, mail all respondents the instructions, code books, and copies of the sched- 
ules to be used in future filings. By March 31, 1977, the Commission will transmit 
to all producers that complied with our August 1973 order in Docket No. K-478 
a copy of the appropriate schedules of Form No. 108 filled out with the informa- 
tion currently on file with the Commission. By June 30, 1977, respondents will be 
required to verify the data on tliese schedules and complete any portions of Form 
No. 108 that request new information. All remaining rate schedules on file with 
the Commission \\ill be transferred to the appropriate schedules of Form No. 108 
for verification and completion by respondents during the upcoming year. The 
complete system would then be in operation by JanuaiT 1, 1978. The Commis- 
sion will also submit to the respondents Schedules 501 and 505, formerly Form 
Nos. 301-A and 301-B, as of January 1, 1977, to be completed per the instruc- 
tions by March 31, 1977. 

The Notice of Proposed Rulemaking stated that Form No. 108 should be sub- 
mitted on magnetic tape. After reviewing the comments filed by the parties, 
we have determined that although this method would be extremely valuable to 
the Commission for administrative purposes, the problems involved outweigh 
the benefits. Therefore, we will not require filing on magnetic tape, but we do 
encourage producers to do so if possible. Instead, Commission personnel will 
undertake to computerize the forms as they are filed. 

The only objection not dealt with above is the assertion that the Commission 
does not need information on pipeline-incurred gas treating and quality improve- 
ment costs to bring gas to pipeline quality. We will obtain such Information from 
the pipelines' books and records when and as required. Therefore, treating costs 
will not be required. However, since the determination of gas quality standards 
is left to Individual contract negotiations in the Commission's national rates,* 
it is important in our view to maintain records of the actual quality of gas being 
sold. Because of its specific reference to ratemaking and the general need to 
know the actual quality of gas being sold, the form will continue to require 
that these items be submitted. 

The information to be submitted on the proposed form is necessary for the 
Commission to satisfy its regulatory responsibilities under the Natural Gas 
Act. In most instances we have revised our proposed form to reflect the com- 
ments of the respondents, when those amendments were in the public interest 

•Opinion Nos. 699. et ah, 51 PPC 2212 (1974), aff'^, Shen Oil Companv v. Federal Power 
Commission, S20 F. 2d 1061 (5th Clr. 197-5 ), cert, denied, sub nom., California Companv, 
et al. V. F.P.C., Nos. 75-1289, et ah; Opinion and Order Eatahlishing Ju8t and ReoJionahle 
Rates, Opinion No. 749, Docket No. R-278, — PPC — (Dec. 31, lf>75). Interim Order 
Granting Rehearing for Purposes of Further Consideration, Revising Filing Requirements, 
Correcting Omissions, and Staying Refund Dishursements, Opinion No. 749-A, Docket No. 
R-47R. — FPC — (Feb. 2T. 1976). Order Granting Recomtideration and Modifying Opinion 
No, 749-A, Opinion No. 749-B, Docket No. B-478, — FPC — (Mar. 31, 1976). 
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The remaining objections we have discussed and dealt with previously. Therefore, 
on the basis of the entire record in this proceeding, it is determined that Form 
JS'o. 108, as modified herein, should be adopted. 

The promulgation of this form will eliminate the need to comply with all or 
portions of the following Ck)mmission Regulations, which are herewith deleted 
or amended to conform to this order: (a) Section 154.94(f) and alternative FPC 
Form No. 280, (b) Section 154.91(b)(3), (c). Sections 157.24 and 250.5, (d) 
Section 260.5, and (e) Section 260.6. 

Once operational, the Form No. 108 program will enable the Commission to 
perform rate impact studies on the following bases: (a) nationally, (b) by 
consuming area, (c) on a particular pipeline, (d) on a particular producer, (e) 
by contract date, (f ) by contract type, (g) by production area or state. Other 
anticipated purposes include a detailed delineation of produced refund obliga- 
tions on the same criteria as set out above, the ability to monitor changes in 
<jontract and gas quality conditions in contracts and the effect of those changes 
on consumers, and a decrease in the time required to process producer 
applications. 

Several of the parties that filed comments on the proposed rulemaking re- 
quested a conference with the Staff to discuss the proposed form. Because of 
the elimination of Schedule 506 as it appeared in the Notice, the fact that the 
form collects information that is now being filed with the Commission on exist- 
ing forms, and the modifications to the instructions and format made at the sug- 
gestion of the respondents, a conference would not serve any useful purpose. 
Therefore, the requests for a conference are denied. 

Pursuant to the requirements of 44 U.S.C. Section 3512, Form No. 108 was sub- 
mitted to the Comptroller General for clearance on August 19, 1976. By letter 
dated October 6, 1976, the Commission received conditional acceptance of the 
form. We have reviewed the comments of the General Accounting Office (GAO) 
and we have amended our procedures to conform thereto. Therefore, we now 
consider the GAO clearance to be unconditional. 

The Commission finds: 

(1) The notice and opportunity to participate in this proceeding w^ith respect 
to the matter presently before the Commission through the submissions in writing 
are consistent and in accordance with all procedural requirements as prescribed 
in Section 553, Title 5 of the United States Code. 

(2) The amendments to Part 260 of the Commission's Statements and Re- 
ports to add amended Section 260.6, to Part 154 of the Commission's Rate Sched- 
ules and Tariffs to add new subsection 154.92(e), and to Part 3 of the Commis- 
sion's Organization ; operation ; information and requests ; miscellaneous charges ; 
ethical standards to substitute for the present Section 3.170(a) (17) a revised 
version are necessary and appropriate for the administration of the Natural 
Gas Act. 

(.^) Sections 154.94(f), 154.91(b) (3), 157.24, 250.5, and 260.5 shall be amended 
pursuant to the provisions of the instant order. 

. Senator Ford. Werner K. Hartenberfifer is the next witness, Gen- 
eral Counsel of the Federal Communications Commission. 

STATEMENT OE WERNER K. HARTENBERGER, GENERAL COUNSEL, 
INDERAL COMMUNICATIONS COMMISSION 

Mr. Hartenberger. Thank you for the opportunity to appear be- 
fore this conmiittee. 

Because of a prior commitment, Chairman Wiley asked me to rep- 
resent him before you today. I appreciate the opportunity to present 
these views oh S. 263, the proposed Interim Re^latory Reform Act 
of 1^7. I will submit my statement for the record and I will touch 
on those matters which are most important. 

Senator Ford. Your statement will be included in the record in 
totality and I appreciate the brevity of your remarks. 
. Mi*. Hartenb?irger. The first substantive provision affecting the 
Conunissioii is section 3 j which requires several specified regulatory 
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agencies to recodify their rules — in effect to modernize and simplify 
their rules — using detailed prescribed procedures. The Commission 
is wholeheartedly in support of the objective of this section and has 
been a leader in this area. In 1972, the Commission established a 
tliree-member task force to reexamine our broadcast rules to deter- 
mine whether each rule was still necessary to serve the public in- 
terest in view of changes in technology and, if so, to modernize and 
simplify the rule. Since the initiation of this continuing project, we 
have modified or deleted nearly 500 broadcast rules. Because of the 
success of this program, we have extended it to our common carrier 
and cable television rules, notwithstanding the fact that the latter 
rules are relatively new, having been adopted in 1972. 

Although the Commission approves of the purpose of section 3, 
we recommend against the procedures proposed in that section be- 
cause we believe that they are too cumbersome. Initially, we believe 
the 360-day period for the Commission to develop a recodification of 
all rules is overly optimistic if the job is to be done right. 

A^Tiile we recognize that there is probably a wide variation in the 
number and types of rules among agencies, many of our rules are 
highly technical. The Irind of thorough restudy contemplated under 
section 3 simply could not be done properly in a year. As noted, we 
have been rewriting our broadcast rules for the last 5 years and we 
have not yet completed the task. 

Furthermore, 120 days for the Administrative Conference to re- 
view the rules of seven agencies appears unrealistic. It is also unclear 
what task the Administrative Conference would be exipected to per- 
form. If we were dealing only with procedural rules, the Conference 
could well have a worthwhile role — but we question whether the 
Conference possesses the necessary expertise to analyze the substance 
•of, or need for, highlv technical rules such as exist in the field of com- 
munications. The additional 90 days then allowed the regulatory 
:agency to evaluate any recommendations and comments, and to con- 
duct additional study, is also too brief a period of time. 

In our view, it would be preferable for the bill simply to direct 
each agency to simplify and modernize its rules within a fixed period, 
such as 2 years, and then to submit a report to the appropriate com- 
ihitte exercising oversight over its activities. 

Section 4(b) of S. 263 would require the Commission to under- 
take a revision of the laws applicable to communications — codified 
in title 47 of the U.S. Code, not title 46. 

Tliis provision, which appeared in last year's bill, has been mooted 
in larpe part by subsequent development. The House Communica- 
tions Subcommittee has i-ecently initiated what is characterized as 
a "basement-to-attic" reexamination and rewrite of the Communica- 
tions Act of 1934. 

The Senate Communications Subcommittee is currently involved 
in an ambitious set of hearings on major communications matters. 
Tlie Commis?ion, to the extent requested and consistent with bur 
staff i-esources, will assist in these effoils. We recommend, therefore, 
the deletion of section 4(b). 

" Section 5(b) of the bill would require the Commission to grant 
«or deny petitions for rulemaking within 120 days after receipt. 
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The Commission is sympathetic to the objective of this provision 
and has been attempting to expedite all of its procedures. Last year, 
we completed substantial reform to make our adjudicatory proce- 
dures more efficient and have recently given the staff administrative 
deadlines for rulemaking matters. 

These deadlines are in line with the one proposed in the bill, and 
we do not believe that we would have serious problems in meeting it. 
A firm statutory deadline, however, lacks flexibility to meet differing 
conditions among the agencies or different types of problems within 
an agency. 

The Commission opposes the provision in section 5 that would 
transfer jurisdiction from the courts of appeals to the district courts 
to review Commission orders denying petitions for rulemaking. 
Section 402(a) of the Commimications Act now stipulates that any 
proceeding to enjoin, set aside, annul, or suspend any order of the 
Commission shall be brought as provided by Public Law 901, 81st 
Congress. This law confers exclusive jurisdiction on the courts of 
appeals over all final orders of the Federal Communications Commis- 
sion made reviewable by section 402(a). 

We believe that the courts of appeals should retain this jurisdic- 
tion because over the years they have developed considerable under- 
standing of communications law, and agency rules, regulations, and 
procedures. Consequently, they are in a far better position than 
the district courts to resolve expeditiously issues involving the 
Commission. 

Section 6(b) of the bill would add a new provision to the Com- 
munications Act of 1934 to require three things; namely, (1) budget 
estimates submitted by the Commission to the President or the 0MB 
must be concurrently transmitted to the Congress; (2) legislative 
recommendations, testimony, or comments on legislation to the Presi- 
dent or 0MB must be concurrently transmitted to the Congress; and 
(3) written requests for documents from a congressional committee 
which has responsibility for the authorization of appropriations for 
the Commission must be complied with in 10 days if the documents 
are in our possession or under our control. 

While we have no particular objection to current bud^tary prac- 
tices, we will be pleased to submit our budget requests in whatever 
manner will best serve the needs of Congress. 

With respect to the provision that written requests for documents 
from a congressional committee which has responsibility for au- 
thorizing appropriations for the Commission be complied with in 
10 days, it is, of course, the policy of the Commission to cooperate 
in every way with the Congress in keeping it apprised of our func- 
tions and activities. 

However, to the extent that the proposed lan^age may be con- 
strued to broaden an agency's obligation to furnish information to 
Congress, it should be noted that we have on occasion had to delay 
access to records pertaining to a case in an adjudicatory posture to 
avoid prejudice to the rights of participants and to protect the in- 
tegrity of the quasi- judicial process. 

Of course, we readily^ make such records available to the Con- 
gress upon the completion of an adjudicatory proceeding. Some 
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clarification of the intent of section 6(b) in this regard would be 
helpful. Any such clarification might also make explicit that infor- 
mation furnished to the Congress and exempt from public disclosure 
will remain nonpublic and be treated in a confidential manner. 

Section 7(a) of S. 263 deals with representation in civil actions. 
It would provide that when the Commission gives advance notice 
regarding litigation to the Attorney General, and the Attorney Gren- 
eral then does not commence, defend, or intervene in the litigation 
within 45 days, the Commission may do so in its own name and 
through its own attorneys. 

The Commission is in accord with this provision because it would 
lessen our dependence on the Department of Justice and the various 
U.S. attorneys in suits to collect monetary forfeitures under the 
Communications Act, and to compel compliance with the act or 
Commission rules. 

Section 8 of the bill amends section 1114 of title 18 of the U.S. 
Code. That provision makes it a Federal criminal offense to kill, 
assault ,or intimidate most Federal law enforcement officials, and 
the proposed legislation would extend title 18's protective coverage 
to Commission employees engaged in investigative, inspection, or 
law enforcement functions. 

The lack of such protection has, on a number of occasions, exposed 
Commission personnel to serious physical danger. The Commission 
has sought such legislation for a number of years and we are par- 
ticularly pleased to support this provision. 

Section 9(b) of S. 263 would amend the Communications Act of 
1934 concerning conflicts of interest. It would prohibit any Commis- 
sioner appointed after the bill's enactment from representing any 
I)erson before the Commission in a professional capacity for 2 years 
termination of service as a Commissioner. At the same time, it re- 
moves from the Communications Act the 1-year bar against a Com- 
missioner representing anyone before the Commission if he fails to 
-complete the term to which appointed. 

Absent some demonstrated need for extending the provision from 
1 year to 2, we believe that the present proscription contained in 
section 4(b) of the Communications Act is adequate when considered 
in conjunction with other similar legal prohibitions. 

Title 18 U.S.C. 207 prohibits former employees of the executive 
branch and of independent agencies of the United States from act- 
ing for an indefinite period of time as agent or attorney for any 
party in any matter in which they participated personally and sub- 
stantially while an employee. 

It further prohibits personal appearances by former employees 
before any court or agency for a period of 1 year after termination 
of their employment in connection with any matter which was under 
their official responsibility as employees of the Government. 

In addition, canon 9-3 of the American Bar Association's canons 
of ethics, and disciplinary rule 9-lOlB of the ABA's code of profes- 
^onal responsibility, prohibit lawyers from accepting private em- 
ployment in connection with anv matter in which they had sub- 
stantial responsibility while employed by the Government. We be- 
lieve these restrictions are adequate and effective aids in avoiding 
actual and potential conflicts of interest. 
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Section 10(b) of S. 263 would add a new subsection to se^^ion 4r 
of the Communications Act to permit a civil action on a claim 
against the United States based chi misrepresentation or deceit, or 
the exercise or failure to exercise a discretionary function by the 
Commission or a Commission employee not involving "agency 
action." 

I unde»rstand this provision is based upon a similar reqpiirenient in 
the Consumer Product Safety Commission Improvements Act of 
1976. Whatever may have been the need for it in that act, there has 
been no evidence of any need for such a law applicable to the FCC. 
It is unclear what effect, if any, it would have upon this agency. 

Section 11(b) would amend section 4 (a) of the Communications 
Act to provide that a chairman shall be appointed by the President 
for 3 years with the advice and consent of the Senate. The present 
law states that the Commission shall be composed of seven Commis- 
sioners appointed by the President, by and with the advice and con- 
sent of the Senate, one of whom the president shall designate as 
chairman. 

Whenever the President nominates a person as a Commissioner, 
this committee holds a confirmation hearing on that nomination and 
the full Senate votes on the appointment. 

The same practice is followed where the President appoints a 
Commissioner and at the same time designates the commissioner as 
chairman. However, when a Commissioner who has already been 
appointed and confirmed is designated as chairman, no additional 
confirmation need take place. 

, The existing system has been completely satisfactory from the 
Commission's point of view. The questions of confirmation of the 
chairman and the relative freedom a President should have in select- 
ing a new one are essentially policy matters for the Congress. I see 
no particular problem with respect to requiring Senate confirmation. 
I'm not certain, however, whether the 3-year term for chairman, 
while retaining a 7-year term for Commissioners, is a benefit or a 
detriment. 

In the light of congressional and administration insistence that 
appointees commit themselves to serve a full term, the committee 
may wish to consider to what extent the more frequent appointment 
of a chairman might be inconsistent with the increasing congres- 
sional emphasis on maintaining the regulatory agency's independence 
from the executive. 

The last section of S. 263 that applies to the FCC is section 12(a). 
This section would authorize appropriations for the Conmiission for 
3 fiscal years. 

We have two comments regarding this section. First : The amounts 
that would be authorized are significantly less than our anticipated 
requirements. 

Second : The FCC currently operates under an indefinite authori- 
zation so that no yearly limit is placed on the amount of funds that 
the Congress may appropriate. We have found this procedure to be 
completely satisfactory. An open-ended authorization allows both the 
Commission and the Congress greater flexibility while in no way 
restricting the congressional oversight and budgetary review process^ 



Digitized 



by Google 



179 

This concludes my prepaired statement, Mr. Chairman. I would be 
pleased to respond to any questions. 

Senator Ford. Thank you very much. I notice that although you 
find the rules recodification procedure cumbersome, you're engaging^ 
in this activity right now even with the rules that were issued as 
recently as 1972. Other agencies will testify against this provision. 
One in particular says that many of its rules were issued in 1967. Da 
you believe that reviewing rules as recently as 5 years after promul- 
gation is an unworthy task? 

Mr. Hartenberger. We believe it's a worthy task. We may be difr 
ferent than the other agencies, however. Changes in technology 
which occur on a day-to-day basis require a new look at our rules 
on a day -by-day basis. The cable television industry is one example 
of that changing technology. The Commission rules were adopted in 
1972 and we have recognized a continuing need to reevaluate those 
rules and make changes. The Commission has amended its rules ac- 
cordingly and established task forces to do that. 

Senator Ford. It seems to me that you are administering an act 
that was approved before television and before cable TV and there 
is an urgent need maybe to revise the 1938 Communications Act- 
Would you say that is true? 

Mr. Hartenberger. There has been an expressed need by the Con- 
gress and Commission to make precisely that type of change. When 
the Congress revised the Communications Act back in 1934, it 
created, I think, an excellent piece of legislation. It drafted broad star 
tutory requirements to determine whdJier service would be in the 
public interest and it gave the Commission flexibility to interpret 
that statute. As you indicated so well a great deal has happened 
since that time. It might be good to look at various portions of the^ 
statute. For that reason, the House Subcommittee on Communica- 
tions has undertaken a major rewrite of the act and the Senate sub- 
committee has taken under review a major rewrite of these matters^ 

The Commission has submitted legislation where it believed it 
would be prudent to make alterations to serve the public interest. 

Senator Ford. What responsibility have you assigned to this proj- 
ect on a formal basis, the law revision project? 

Mr. Hartenberger. To the extent we are asked to contribute, we 
will be happy to do so and we would expect to take a full and activQ 
role if we are asked to do so. 

The House subcommittee has drafted proposals and categorized 
various portions of the act among the staff members and has not yet 
approached the position or posture where they could profitably look 
to the FCC for help. We are awaiting that kind of invitation anJ 
we will be ^ad to lend our expertise and assistance. 

Senator Ford. Are you concerned with the rewrite? 
. Mr. Hartenberger. In what respect ? 

Senator Ford. They are trying to ^rewrite the Communications 
Act. Are you concerned about the possibility of a rewrite? 

Mr. Hartenberger. No, sir, we are not concerned at all. We think, 
as indicated, there are a good many provisions of the Communica- 
tions Act, which are, we think, in need of rewrite. My own personal 
evaluation is that I'm not certain the entire act needs to be rewritten. . 

Senator Ford. That is what I mean. 
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Mr. Hartenberger. There is an old phrase that we have to be 
careful not to throw out the baby with the bath water. I think the 
Congress performed a sound public sefrvice when they drafted the 
Communications Act as they did. But I would be the first to agree 
there needs to be important measures taken with respect to the 
rewrita The strength of the act rests on its history of the past 40 
years. It has served the Congress, public, and the Commission well 
over those 40 years in most respects. 

Senator Ford. You support the representation and civil action 
provisions as they apply to the FOC. The FPC and the FMC already 
have some of this authority and oppose the provision. 

Recognizing that you are iiot an energy lawyer or maritime law- 
yer, could you do this for us: review the statutory provisions of the 
FPC and FMC, which already permit those agencies to go into 
court on their own behalf and analyze the differences between exist- 
ing law and the provisions of the S. 263 on this matter? I ask this 
of you since you are the only general counsel up here today other 
than Mr. Norton and his agency already has that authority. ^ 

Mr. Hartenberger. I would be happy to do that, Mr. Chairman.* 

Senator Ford. One quick question and I will turn it over^ to 
Senator Schmitt. You have 3-year relicensing of all broadcasting 
facilities? 

Mr. Hartenberger. Yes, sir. 

Senator Ford. And there is a desire on their part to extend that 
to 5 years. Do you have any problem to the 5-year relicensing pro- 
cedure? 

Mr. Hartenberger. No, sir, the commission, as you indicated, 
under the Communications Act periodically reviews the public stew- 
ardship of broadcast licensees on a 3-year basis. We have no objec- 
tion to that being extended to 5 years. The Commission recognizes 
that with roughly 8,000 broadcast licensees, it is impossible for it 
to review each licensee's performance on an annual basis. For that 
reason it staggers the licenses. On a 5-year scheme we would be able 
to give more careful review to each licensee. 

We have no reason to believe that a 5-yeair period would in any 
way handicap the agency's opportunity to evaluate performance. 

Senator Ford. You could give greater personal attention. Instead 
of one-third each year you would have 20 percent to consider. 

Mr. Hartenberger. Yes, sir. 

Senator Ford. Let me pitch out another one, trying to relieve your 
responsibility and cut down on the notice, could you be in a position 
or would it be advantageous if an agency submits a license for re- 
newal and there has been no objections to that licensee there have 
been no complaints about it, it seems to be a clean one and their 
papers and documents are in order, could you renew those auto- 
matically and get into those that are presenting problems or creating 
problems and still give you more time to do maybe a more detailed 
job. Is that asking too much or going too far? 

Mr. Hartenberger. It would be going too far under the present 
Communications Act. 

Senator Ford. Let's plow new ground. 
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Mr. Hartenberger. If the Congress is plowing new ground, as I 
understand your suggestion, it would direct attention to those li- 
censees that warrant close scrutiny. I think the public interest would 
be better served by doing that. 

Senator Ford. How much time is taken by the Commission when it 
looks at a drop in station ? 

Mr. Hartenberger. Drop in ? 

Senator Ford. Don't you call them "drop ins"? 

Mr. Hartenberger. Yes, sir. 

Senator Ford. Don't you call it a *'drop in," another station that 
is in between two stations? 

You put one in there and it gets out to both territories. I don't 
know anything about it. Let me say I went down in the southern 
part of Kentucky during one of my recent trips and an area which 
should receive good communications from a station in Kentucky. 
Along the border I understand there may be consideration for a 
"drop in" station in Tennessee that would further create deteriora- 
tion. I have had no complaints about it but I trotted up on it. Local 
people are concerned about the transmission. I'm putting a case up 
to you. It is something I ran into and I would like comment on it. 

Mr. Hartenberger. Your unfamiliarity with the situation is prob- 
ably no greater than mine. The engineers confuse us easily. As you 
indicated quite properly, the Commission allocates channels across 
the country and tri^ to make certain that these coverage circles 
don't interfere with each other. 

To the degree where it can allocate other channels in an area with- 
out interfering with the service characteristics of those stations that 
are there, it would accomplish a public interest objective by adding 
services to a given market. 

As to the difficulty of doing that, however, I should note that the 
Commission has allocated these cliannels over the past 40-odd years 
and there are relatively few that could, in fact, be "dropped in." 

The Commission has recognized that it may indeed be a feasible 
proposal in a handful of markets. For that reason it recently issued 
a notice of inquiry to look into that point; where those channels 
can be "dropped in" without materially degrading the service char- 
acteristics of existing licensees, it would satisfy the public interest 
requirements to di-op m that channel. 

The Commission, after its brief review by the staff, is led to 
believe that there may be only a relative handful of situations where 
that might be accomplished. 

Senator Ford. Is the Tennessee case one of them ? 

Mr. Hartenberger. That is one of those being considered. 

Senator Ford. Strange how you run into things when you don't 
know anything about it at all. 

I have no oflier questions. 

Senator Schmitt. We have to move along. I would like your sub- 
mission for the record,^ a brief explanation as to why your revision 
of the broadcast rules is taking 5 years. I would like somebody to 
write a 1-page explanation as to wny it takes 5 years. That is what 
we are examining nere, why it takes so long to review existing rules and 
regulations. 



« See p. 187. 

Digitized 



by Google 



182 

I also think that in the revision of the Communications Act of 
1934, that you would probably ag:ree that we don't want to get so 
specific that we cause difficulties for the Commission. 

One of the beauties of the Communications Act has been that it 
was general enough that it defined the characteristics of the national 
communication system of that time and for some decades subsequently 
and that the time has almost certainly come to redefine that conmiuni- 
cation system because of the advances of technology. 

If we 'become so specific as to seriously tie the hands of the Com- 
mission in interpreting that system and future changes in it, then 
we probably have done a disservice, rather than a service. 

Mr. Hartenberger. I agree completely with that statement, sir. 

Senator Schmitt. Thank you very much for your testimony. 

[The statement follows :] 

Statement of Werner K. Hartenberger, General Counsel, Federal 
cjommunications commission 

Mr. Chairman and Members of tne Committee: I am Werner K. Harten- 
berger, General Counsel of the Federal Communications Commission. Because 
of a prior commitment, Chairman Wiley asked me to represent the Commis- 
sion before you today. The Commission appreciates the opportunity to present 
its views on S. 263, the proposed "Interim Regulatory Reform Act of 1977." 
As stated by Senator Pearson when he introduced the bill on January 14, the 
purpose of the proposed legislation is to achieve "structural and operational 
improvements*' at seven regulatory agencies including the Commission. To ac- 
complish this purpose, the bill embodies a wide variety of provisions on whicSi 
I will comment individually. 

The first substantive provision affecting the Commission is section 3, which 
requires several specified regulatory agencies to recodify their rules — ^in effect 
to modernize and simplify their rules — ^using detailed prescribed procedures. 
The Commission is wholeheartedly in supiwrt of the objective of this section 
and has tbeen a leader in this area. In 1972, the Commission established a 
three-member task force to re-examine our broadcast rules to determine 
whether each rule was still necessary to serve the public interest in view of 
changes in technology and, if so, to modernize and simplify the rule. Since the 
initiation of this continuing project, we have modified or deleted nearly 500 
broadcast rules. Because of the success of this program, we have extended it 
to our common carrier and cable television rules, notwithstanding the fact 
that the latter rules are relaatively new, having been adopted in 1972. 

Although the Commission approves of the puTpose of section 3, we recom- 
mend against the procedures proposed in that section because we believe that 
they are too cumbersome. Initially, we believe the 360-day period for the Com- 
mission to develop a recodification of all rules is overly optimistic if the job 
is to be done right While we recognize that there is probably a wide variation 
in the number and types of rules among the agencies, many of our rules are 
highly technical. The kind of thorough restudy contemplated unde rsection 3 
simply could not be done properly in a year. As noted, we have been rewriting 
our broadcast rules for the last five years and we have not yet completed 
the task. 

Furthermore, one hundred and twenty days for the Administrative Confer- 
ence to review the rules of seven agencies appears unrealistic. It is also un- 
clear what task the Administrative Conference would be expected to perform. 
If we were dealing only with procedural rules, the Conference could well have 
& worthwhile role — ^but we question whether the Conference possesses the nec- 
essary expertise to analyze the substance of, or need for, highly technical rules 
such as exist in the field of communications. The additional 90 days then al- 
lowed the regulatory agency to evaluate any recommendations and comments, 
and to conduct additional study, is also too brief a period of time. 

It is also our opinion that the preparation of explanatory statements could 
conceivably be more time-consuming than the rewriting of the rules themselves, 
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-and would greatly add to the paperwork burden at the (Commission. We believe, 
therefore, that this requirement would be counterproductive. 

In our view, it would be perferable for the biU simply to direct each agency 
to simplify and modernize its rules within a fixed period, such as two years, 
and then to submit a report to the appropriate committee exercising oversight 
over its activities. Once the major one-time overhaul is completed, continuing 
attention could be given to the problem through the oversight process. 

Section 4(b) of S. 263 would require the Commission to undertake a revision 
of the laws applicable to communications (codified in Title 47 of the United 
States CJode, not Title 46). This provision, which appeared In last year's bill, 
has been mooted in large part by subsequent developments. The House Com- 
munications Sulx?ommittee has recently Initiated what it characterized as a 
"basement-to-attic" /reexamination and rewrite of the Communications Act of 
1934. The Senate Communications Subcommittee is currently involved in an 
ambitious set of hearings on major communicatioss matters. The Commi-ssion, 
to the extent requested and consistent with our staff resources, will assist in 
these efforts. We recommend, therefore, the deletion of section 4(b). If it were 
to be adopted, we would note the need for additional i>ersonnel and the unrealis- 
tically brief time frame of six months for a preliminary report and two years 
for a final report. 

Section 5(b) of the bill would require the Commission to grant or deny peti- 
tions for rulemaking within 120 days after receipt. The section makes clear 
that **granting" the petition simply means commencing appropriate rulemaking. 
If the Commission denies a x)etition, or fails to act within the 120-day period, 
the petitioner may commence a civil action in an appropriate U.S. district court 
for an order directing the Commission to intiate a proceeding to take the action 
requested in the i)etition. 

The Commission is sympathetic to the objective of this provision and has 
been attempting to expcKlite all of its procedures. Last year, we completed sub- 
stantial reform to make our adjudicatory procedures more eflScient and have 
recently given the staff administrative deadlines for rulemaking matters. These 
deadlines are in line with the one proposed in the bill, and we do not believe 
that we would have serious problems in meeting it. A firm statutory deadline, 
however, lacks fiexibillty to meet differing conditions among the agencies or 
different types of problems within an agency. Should the Congress, nevertheless, 
adopt such a provision, it would more appropriately fit as a new section 417 
of the Communications Act rather than section 406. 

The Commission opposes the provision in section 5 that would transfer juris- 
diction from the courts of appeals to the district courts to review Commission 
orders denying i)etitions for rulemaking. Section 402(a) of the Communications 
Act now stipulates that any proceeding to enjoin, set aside, annul, or suspend 
any order of the Commission shall be brought as provided by Public Law 901, 
81st Congress, approved December 29, 1960 (now 28 U.S.C. 2341). This law 
confers exclusive jurisdiction on the courts of appeals over all final orders of 
the Federal Communications Commission made reviewable by section 402(a). 
We believe that the courts of apx>eals should retain this jurisdiction because 
over the years they have developed considerable understanding of communica- 
tions law, and agency rules, regulations and procedures. Consequently, they are 
in a far better position than the districts courts to resolve expeditiously issues 
involving the (Commission. 

Section 6(b) of the bill would add a new provision to the Communications 
Act of 1934 to require three things: namely, (1) budget estimates submitted 
by the Commission to the President or the Oflace of Management and Budget 
must be concurrently transmitted to the Congress; (2) legislative recommen- 
dations, testimony, or comments on legislation to the President or OMB must 
be concurtrently transmitted to the Congress; and (8) written requests for 
documents from a congressional committee which has responfidbility for the 
authorization of appropriations for the Commission must be complied with In 
ten days if the documents are in our possession or under our control. 

While we have no particular objection to current budgetary practices, we 
will be pleased to submit our budget requests in whatever manner will best 
serve the needs of Congresa 

The purpose of legislative recommendations, testimony and comments is to 
make our views known and to aid Congress and its committees in the legislative 
process. The Commission, therefore, will be pleased to make these recommen- 
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dations, testimony and comiments available as proposed. In thlis (respect, we 
would like to suggest a change in the wording of the second sentence in pro- 
posed paragraph (2) which now reads, "No officer or agency of the United 
States shall have any authority tx> require the Ck>nmii9sion to submit its legis- 
lative recommendations, testimony or comments on legislation to any officer or 
agency of the United States for approval, comments, or review, prior to the 
submission of such recommendations, testimony or comments to the CJongress." 
No legal requirement for any such apj«t)val or review now exists. To avoid 
any possible implication that the language confers some authority which does 
not presently exist, we suggest the deletion of the phrase "prior to the subonis- 
sion of such recommendations, testimony, or comments to the Congress," and 
replacing it with the following: "but the Commission may supply the Office 
of Management and Budget or others information copies at the time such 
material is submitted to the Congress." 

With respect to the provision that written requests for documents from a 
congressional committee which has responsibility for authorizing appropriations 
for the Commission be complied with in 10 days, it is, of course, the policy of 
the Comimission to cooperate in every way with the Congress in keeping it 
apprised of ouir functions and activities. However, to the extent that the pro- 
posed language may be construed to broaden an agency's obligation to furnish 
information to Congress, it should be noted that we have on occasion had to 
delay access to records pertaining to a case in an adjudicatory posture to avoid 
prejudice to the rights of .participants and to protect the integrity of the quasi- 
judicial process. Of course, we readily make such records available to the Con- 
gress upon the completion of an adjudicatory proceeding. Some clarification of 
the intent of section 6(b) in this regard would be helpful. Any such clarifica- 
tion might also make explicit that information furnished to the Congress and 
exempt from public disclosure will remain non-public and be treated in a con- 
fidential manner. 

Section 7(a) of S. 263 deals with representation in civil actions. It would 
provide that when the Commission gives advance notice regarding litigation 
to the Attorney General, and the Attorney General then does not commence, 
defend or intervene in the litigation within 45 days, the Commission may do 
so in its own name and through its own attorneys. The Commission is in accord 
with this provision because it would lessen our dependence on the Department 
of Justice and the various United States Attorneys in suits to collect monetary 
forfeitures under the Communications Act, and to compel compliance with the 
Act or Commission rules. 

Moreover, under present law, civil actions must be prosecuted by U.S. Attor- 
neys who are struggling under a staggering caseload in both the criminal and 
civil dockets. The proposed provision would relieve the U.S. Attorneys of some 
of this burden, while allowing the Commission to increase the effectiveness of 
its enforcement program through swift action in the U.S. district courts. This 
change would be particularly salutary in the enforcement of the Citizens Band 
radio rules. 

We anticipate that the implementation of section 7 would have some limited 
budgetary impact on the Commission due to increased demands on the legal 
staff and greater travel expenses. If the need for additional funds is substan- 
tial, a supplemental budget request may be necessary. 

Section 8 of the bill amends section 1114 of Title 18 of the U.S. Code. That 
provision makes it a Federal criminal offense to kill, assault or intimidate most 
Federal law enfofrcement officials, and the proposed legislation would extend 
Title 18*s protective coverage to Commission employees engaged in investiga- 
tive, inspection or law enforcement functions. The lack of such protection has, 
on a number of occasions, exposed Commission personnel to serious physical 
danger. The Commission has sought such legislation for a number of year«r 
and we are particulajrly pleased to support this provision. 

Section 9(b) of S. 263 would amend the Communications Act of 1934 con- 
cerning conflicts of interest. It would prohibit any commissioner appointed 
after the biirs enactment from representing any person before the Commission^ 
in a professional capacity for two years after termination of service as a com- 
missioner. At the same time, it removes from the Communications Act the one 
year bar against a commissioner representing anyone before the Commissi(»k 
if he fails to complete the term to which appointed. 
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Absent some demonstrated need for extending the provi^on from one year 
to two, we believe that the iwesent proscription contained In section 4(b) of 
the Communications Act is adequate when considered in conjunction with other 
similar legal prohibitions. Title 18 U.S.C. 207 prohibits former employees of 
the executive branch and of independent agencies of the United States from 
acting for an indefinite period of time as agent or attorney for any party in 
any matter in which they participated personally and substantially while an 
employee. It further prohibits personal appearances by former employees before 
any court or agency for a period of one year after termination of their employ- 
ment in connection with any matter which was under their official responsi- 
bility as employees of the (xovemment. In addition, Canon ^-3 of the American 
Bar Association's Canons of Ethics, and Disciplinary Rule 9-lOlB of the ABA's 
Code of Professional Responsibility, prohibit lawyers from accepting private 
employment in connection with any matter in which they had substantial re- 
sponsibility while employed by the Government. We believe these restrictions 
are adequate and effective aids in avoiding actual and potential conflicts of 
interest. 

Section 10(b) of S. 263 would add a new subsection to section 4 of the Com- 
munications Act to permit a civil action on a claim against the United States 
based on misrepresentation or deceit, or the exercise or failure to exercise a 
discretionary function by the Commission or a Commission emp'loyee not 
involving "agency action." 

I understand this provision is based upon a similar requirement- in the Con- 
sumer Product Safety Commission Improvements Act of 1976. Whatever may 
have been the need for it in that Act, there has been no evidence of any need 
for such a law applicable to the FCC. It is unclear what effect, if any, it 
would have upon this agency. In the absence of some demonstrated need, how- 
ever, other than the desire for uniformity, I would be reluctant to open the 
door to unknown i)otential litigation— even though the provision self-destructs 
on January 1, 1979. As to the question of sovereign immunity, we are not 
expert and would defer to the Department of Justice on this point. 

Section 11(b) would amend section 4(a) of the Communications Act to pro- 
vide that a chairman shall be appointed by the President for three years with 
the advice and consent of the Senate. The present law states that the Commis- 
sion shall be composed of seven commissioners appointed by the President, by 
and with the advice and consent of the Senate, one of whom the President 
shall designate as chairman. Whenever the President nominates a person as a 
commissioner, this Committee holds a confipmation hearing on that nomination 
and the full Senate votes on the appointment. The same practice is followed 
where the President appoints a commissioner and at the same time designates 
that commissioner as chairman. However, when a commissioner who has 
already been appointed and confirmed is designated as chairman, no additional 
confirmation need take place. 

The existing system has been completely satisfactory from the Commission's 
point of view. The questions of confirmation of the chairman and the relative 
freedom a President should have in selecting a new one are essentially policy 
matters for the Congress. I see no particular problem with respect to requiring 
Senate confirmation. I'm not certain, however, whether the three year term for 
chairman, while retaining a seven year term for commissioners, is a benefit or 
a detriment. In the light of congressional and Administration Insistence that 
appointees commit themselves to serve a full term, the Committee may wish 
to consider to what extent the more frequent appointment of a chairman might 
be inconsistent with the increasing congtressional emphasis on maintaining the 
regulatory agency's independence from the Executive. 

The last section of S. 263 that applies to the FCC is section 12(a). This sec^ 
tion would authorize appropriations for the Commission for three fiscal years. 
I would note that its reference to 4(c) should be changed to subsection 4(p). 

We have two comments regarding this section. First, the amounts that would 
be authorized are significantly less than our anticipated requirements. For 
example, for fiscal year 1978, the bill authorizes less than $58 million whereas 
we anticipate that our requirements will appiroach $70 million. I would note 
our current appropriations request Is for $2.1 million more than the proposed 
FY 1978 authorization. We will be proposing amendments, which, if approved, 
would increase our FY 1978 appropriation to $69 million. The other authoriza- 
tions In the bill are also below agency needs in that $60 and $63 million would 
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be authorized for ld79 and 1980, while we anticipate the need for roughly $74^ 
and $78 million for the same years. 

Secondly, the FCC currently operates under an indefinite authorization ao 
that no yearly limit is placed on the amount of funds that the Congress may 
appropriate. We have found this procedure to be completely satisfactory. An 
open-ended authorization allows both the Commission and the Congress greater 
flexibility while in no way restricting the Congressional oversight and budge- 
tary review process. 

This concludes my prepared statement, Mr. Chairman, I would be please ta 
respond to any questions. 

[The following information was referred to on p. 180.] 

Federal Commxtnications Commission, 

Washington, D.C, ApHl 20, 1977. 
Hon. Wendall H. Ford, 
U.S. Senate, 
Washington, B.C. 

Dear Senator Ford : During the course of the April 4 hearings held by the- 
Senate Committee on Commerce, Science and Transportation on S. 263, the 
"Interim Regulatory Reform Act of 1977," you asked me to review the statutory 
provisions of the Federal Power Commission and the Federal Maritime Commis- 
sion concerning their respective authority to puirsue their own civil matters in^ 
the courts. Specifically, you requested an analysis of the differences between 
existing law and the provision of S. 263 on this matter. 

Initially, it is our understanding that the Federal Power Commission relies 
on the foUowing provision of it® Act (16 U.S.C. § 825m) for authority to pursue 
civil litigation on its own behalf. 

§ 825m. Restraining violations ; mandamus to compel compliance with law ; 
employment of attorneys. 

(a) Whenever it shall appear to the Commission that any person is engaged 
or about to engage in any acts or practices which constitute or will constitute^ 
a violation of the provision of this chapter, or of any rule, regulation, or 
order thereunder, it may in its discretion bring an action in the proper District 
Court of the United States, the United States District Court for the District 
of Columbia, or the United States courts of any Territory or other place sub- 
ject to the jurisdiction of the United States, to enjoin such acts or practices 
and to enforce compliance with this chapter or any rule, regulation, or order 
thereunder, and upon a proper showing a permanent or temporary injunction 
or decree or restraining order shall be granted without bond. The Commission 
may transmit such evidence as may be available concerning such acts or prac- 
tices to the Attorney General, who, in his discretion, may institute the neces- 
sary criminal proceedings under this chapter. 

The Federal Maritime Commission presumably bases its authority on Title 46 
U.S.C. § 282 which reads as foUows : 

§ 828. Enforcement of orders of Commission. 

In case of violation of any order of the Federal Maritime Commission other 
than an order for the payment of money, the Commission, or any party inju.i>ed 
by such violation, or the Attorney General, may apply to a district court hav- 
ing jurisdiction of the parties; and if, after hearing, the court determines that 
the order was regularly made and duly issued, it shall enforce obedience thereto- 
by a writ of injunction or other proper process, mandatory or otherwise. 

Section 7 of S. 263 would require both the FPC and FMC to give written 
advance notice and consult with the Attorney General with respect to their 
intention to commence any court action. If the Attorney General fails to act 
within 45 days after being notified, the agencies are authorized to act in their - 
own name. S. 263 also provides that notwithstanding the notice provisions, 
these agencies may seek temporary or preliminary injunctive relief or initiate 
an action sul)ject to being preempted by the Attorney General within the 45 day 
notice period. 

The FPC and FMC statutes set out above can be distinguished from S. 263 
in that there is no present requirement for prior consultation with the Attorney 
General or authorization for the Attorney General to preempt or exclude these 
two agencies from conducting civil litigation on their own behalf. Thus. S. 263 
would, in effect, reduce the control of the FPC and the FMC over their respec- 
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tive civil litigation process by interposing a 45 day pCTlod after advance notice 
regarding litigation to the Attorney General, coupled with a failure to act by 
the Attorney General, before those agencies could proceed on their own as they 
are apparently authorized to do under existing statutes. Conceivably, then, the 
Power and Maritime CJommissions' present practice of representing themselves 
in District CJourt proceedings may be largely, if not, wholly circumscribed by 
the opportunity afforded to the Attorney General to intervene and preempt 
these agencies' representation on their own behalf within the statutoffily pre- 
scribed 45-day period of S. 263. 
If we may be of further assistance in this matter, please let me know. 
Sincerely, 

Wl»I7EB K. Habtenbeboer, 

General Counsel. 

[The following information was referred to on p. 181.] 

Fedebal Communications Commission, 

Washington, D.C., April 20, 1911, 
Hon. Habbison D. Schmitt, 
U.S. Senate, 
Washington, D.C. 

Deab Senatob Schmitt: During the course of the April 4 hearings held by 
the Senate Committee on Commerce, Science and Tran«poTtation, you requested 
a brief explanation as to why our revision of the broadcast rules has taken 
five years. 

In 1972, the Commission instituted a study of its rules and regulations under 
the supervision of Commissioner Richard E. Wiley with a task force composed 
of an attorney, an engineer and a broadcast specialist. In its Public Notice 
of April 6, 1972, instituting the broadcast re-regulation study, it was pointed 
out that the study would be "limited only by the availability of manpower and 
other resources." 

The Task Force reviewed each and eveory rule in Parts 73 and 74 of our 
Rules and Regulations, as well as general major policy matters, made the 
initial studies, prepared Notices of Inquiry or Proposed Rule Making, analysed 
the comments and reply comments received, and prepared the Rei)orts and 
Orders for Commission consideration. During the course of the review, and 
pursuant to the provisions of the Administrative Procedure Act and the Judi- 
cial Review Act, a numiber of Notices of Inquiry and Proposed Rule Making 
were issued and public comments invited. Over 600 comments were received 
and evaluated by the Task Force. 

Over the course of those five years, 16 separate re-regulation orders were 
prepared and adopted by the Commission. In addition, the Task Force, among 
other matters, undertook consideration of several lengthy proceedings going 
beyond the broadcast rules including a^ertainment guidelines for broadcast 
license renewals, the use of automatic transmission systems by broadcast sta- 
itons, and a new shorter radio license renewal application form. 

With respect to the nearly 500 changes in Commission rules and regulations 
on broadcasting, it should be pointed out that many of the proceedings were 
extremely complicated, far (reaching in scoi>e and necessarily time-consuming. 
The comments received were of a highly specialized, technical and procedural 
nature. 

We are enclosing for your information a summary of Actions resulting from 
the Commission's study on Reregulation of Broadcasting.^ As you can see from 
the summary, this is truly a comprehensive program of regulatory revision. 

Should you desire further information, please let me know. 
Sincerely, 

Webneb K. Habtenbeboeb, 

General Counsel. 

Enclosure. 

Senator ScpiMrrr. The next witness is the Honorable John Eobson, 
Chairman of the Civil Aeronautics Board (CAB) . 

We are running short of time and I hope you will summarize and 
questions will be submitted for the record based on your testimony. 



1 The material is in the subcommittee flies. 
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STATEMENT OF HON. JOHN E. BOBSON, CHAIBMAN, CIVIL 
AEBONAUTICS BOABD 

Mr. EoBSON. Senator Sdimitt, would you prefer that I try to sum- 
marize our statement? It is not long, and I would be happy to read it. 

Senator Schmitt. If you can summarize in less time than reading 
it, I would appreciate that. 

Mr. RoBSON. I will give it a whirl. 

First, I think we should make clear that the CAB is in agreement 
with the underlying philosophy and direction of the bill. 

We have for the last 2 or 3 years, been deeply involved in an ex- 
amination of our current statutory authority and developing recom- 
mendations on basic revisions of the Federal Aviation Act, which is 
our governing law. 

We have had significant hearings in the Senate and, indeed, at 
the moment the Aviation Subcommittee of this commitee is conduct- 
ing hearings on basic regulatory reform. 

The CAB has recommended fundamental regulatory reform and a 
revision of our law which is before that committee. 

So that in terms of considering our law and the functions of our 
agency, it is fair to say that a great deal more has happened with 
respect to the CAB than has happened with respect to the other 
agencies. 

I'm hopeful that we get a regulatory reform bill this year. It will 
be one that touches not only some of the conceras that are raised in 
S. 263, but which really goes far beyond it and addresses the funda- 
mentals of what the CAB is doing and the degree of Federal avia- 
tion regulation which should be continued. 

Sovour point on the basic features of S. 263 is really that we are 
further along than S. 263 perhaps contemplated and that to the ex- 
tent that there are specific provisions in S. 263 which can be useful, 
in an overall revision of the statute, we suggest that they be brought 
to the attention of the Subcommittee on Aviation, and be incorpor- 
ated in a regulatory reform bill of a more comprehensive nature 
which I hope emerges from Congress in the not too distant future. 

With respect to some of the specifics in S. 263, first, insofar as re- 
vision of the statute and rules, we would expect that the regulatory 
reform bill would accomplish a dramatic revision of our bill and 
consequently of the rules under which the Board operates. 

We would have no objection to the incorporation of a recodifica- 
tion provision into a regulatory reform bill, as long as we have the 
time and resources which this committee has recognized are neces- 
sary for such an undertaking. They should be provided. 

We have supported procedural reform. We have supported the 
deadline concept. We have done a good deal at the agency to move 
that idea along. We have great reluctance in fixing statutorially a 
particular date on which something will happen. Our approach has 
been to require the agency to fix the deadlines by rule and stick by 
them. Indeed, we would be directed to do so by Congress. 

Insofar as appropriations go, I suspect we find ourselves in sub- 
stantially the same position as other agencies. First the imposition 
of the ceilings contemplated in S. 263 we don't think are necessary 
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and second, they don't recognize tlie transitional needs that an 
agency like ours would have if regulatory reform passed. We believe 
that the annual appropriations concept which we have gone through 
with the rest of the world has worked pretty well and, indeed, I think 
I can say on behalf of the Board that we have been a pretty f ru^l 
agency in terms of staff increment over the yeai*s. 

As far a3 tenure and conflicts of interest, the question as to Con- 
gre^' confirmation specifically for the position of Chairman and for 
a fixed term, we believe really is a matter in the final analysis be- 
tween the two branches of Government which are involved : that is, 
the legislative and executive branches. I think it really deals with the 
question of the involvement of Congress or the President in that 
process. I would say that I don't think that the process we have had 
at the Board has been one that has generated any substantial prob- 
lems in the past. But in the final analysis I think it really is a bal- 
ance between Congress and the executive branch. Insofar as conflicts 
of interest go, we have been in a substantial review of that issue our- 
selves. We are examining the questions of pre- and post-employment 
limitations which would extend not only to members of the Board, 
but to staff. 

The Carter administration has promised some legislation or execu- 
tive action in that area. Perhaps it is an issue that ought to be dealt 
with more broadly than the more limited approach that S. 263 takes, 
which is to really focus on the time before which a former Commis- 
sioner could appear before his or her agency. 

As we read the bill, it is one that would extend the present 1-year 
limitation. 

Under our own rules at present we construe that 1-year limitation 
as extending to anything that was pending before the Board during 
that Conunissioner's tenure, but not to matters which arise after a 
person has left. 

Insofar as 0MB clearance, our feeling is that we would have no 
objection to the provision. But, in all candor, I don't think it has 
been much of a problem in the past. I think Congress has been very 
able to get any information from the agency with respect to its 
budget or legislative matters. In fact, in almost every appropriations 
hearing we have, the first question is what did you ask OMB for and 
what did you get. It is not a significant practical problem. In fact, 
the OMB clearance process sometimes is a useful forum of dialog. 
While we have no objection to it, I don't think we can point to it a^ 
having been a significant barrier to our ability to communicate with 
Congress or to Congress ability to get whatever information it wants 
from us. 

As far as the agency being able to represent itself in court, we 
would favor that. It is not an authority which we now enjoy. 

I hope I have accurately summarized my statement. I don't know 
if I took less time or more. 

Senator ScHMm. We will never know now, but I appreciate your 
effort. 

One question, assuming that the aviation reform bill is not en- 
acted, what do you think would be a realistic schedule for recodifica-. 
tion efforts within the CAB? 
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Mr. EoBSON. I have been the victim of an earlier recodification in 
the DOT. 

It is a very demanding job, Senator Schmitt, and is terribly teclh- 
nicral and detailed. I thmk you need 3 years at least to do it. You 
have got to put— what you nave to do is put a special team on the 
project. 

It is a highly demanding, technical job and you have to bring in 
people who will sit down and do nothing else but that until it geta 
done. 

It is doable, has been done and in other cases— DOT did it. It just 
takes time and effort to do it. 

Senator ScHMrrr. Do you feel that the present rules and regula- 
tions under the cognizance of the Board are in a shape that the aver-* 
age citizen who may have need to assess those rules can do that and 
do it in a fairly expeditious way. 

Mr. RoBsoN. I doubt you could say that about any agency. I think 
ours are reasonably clear but I don't think that the guy on the street, 
walking up and picking up our regulations, would find his way ex- 
actly to the heart of the matter. I think, frankly, that is in part an 
inherent problem once you get into regulation. 

I don't say that they can't be improved, but it is somewhat of an 
inherent issue in regulation. 

I think we can improve them. I don't think they are in horrible 
shape, but I know they can be improved. 

Senator ScHMnr. Do you ever have the feeling that you're acting 
as a branch of Congress as you issue regulations that have the force 
of law ? 

Mr. RoBSON. I think that we are sensitive to our position, as Con- 
gress delegate to carry out its regulatory functions. 

I can't say to you that, in every case, we issue a regulation, we 
think of ourselves as Senators or Congressmen. But I also think we 
have ample opportunity in the course of our activity to answer to 
Congress for the rules and regulations that we prescrilJe, and I should 
say that it is probably been more the case with the Civil Aeronautics 
Board than perhaps other agencies. 

At least in the recent years we have had a good deal of time spent 
with your — with this committee and with our colleagues elsewhere on 
our regulatory policies as they are reflected in our rules. 

Senator Schmtit. The only major exception being you don't have 
to run for office based on the rules and regulations that you pass. 

Mr. RoBsoN. We sure don't. 

Senator ScHMrrr. Thank you very much. 

I think we need to move on. 

There will be other questions submitted to you for the record. Some 
that I have and some that the Committee has. 

Mr. RoBSON. Very good. 

[The statement follows] ) 

Statement of Hon. John E. Robson, Chahiman, Civil Aeronautics 

Board 

Mr. Chairman and Members of tbe Committee, the Civil Aeronantics Board 

is pleased to present its views on S. 203, the Interim Regnlatory Reform Act 

The proposed legislation covers seven major regulatory agencies and coo- 
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'tains Interim regulatory reform measures directed to certain of the problems 
these agencies have in common. The Board basically supports the objectives 
•and Underlying philosophy of this legislation. Indeed, the Board has itself 
recommended to Congress reform legislation designed, in soem instances, to 
address the same problems addressed by this bill. However, CJongress* review 
of the Board and its governing law — ^the Federal Aviation Act — ^has already 
been extensive and is much further along than Its review of other regulatory 
.agencies. We believe that the current regulatory reform hearings before the 
Subcommittee on Aviation, the hearings held by the same Subcommittee last 
year, and the review by the Judiciary Subcommittee on Administrative Prac- 
tice and Procedure in 1974 and 1975, constitutes a comprehensive body of leg- 
islative material which can serve as a foundation for the enactment of reform 
legislation more extensive than that called for in S. 263. In these cicrcumstances, 
we suggest that those provisions of S. 263 which this Committee deems appro- 
priate to the legislation pending before the Aviation Subcommittee be brought 
to that Subcommittee's attention and be integrated with the other reform bills 
currently under consideration. 

With these preliminary comments in mind, we would like to address a few of 
the specific provisions of S. 263 and discuss how they would affect or be affected 
by (the aviation regulatory reform legislation being considered by the Subcom- 
mittee on Aviation. 

REVISION OF STATUTES, RITLES AND REGITLATIONS 

Section 13, paragraphs (a) through (g) of the bill, deals exclusively with 
the Board. Paragraphs (a) and (b) would require a comprehensive recodifica- 
tion of all of the Board's present rules and regulations and a full and complete 
review of the present statutes affecting the Board for the purpose of suggest- 
ing reform legislation. The Board has already submitted to Congress a sug- 
gested revision of our goveiming statute as part of our recommended regula- 
tory reform program (a copy of the Board's March 21, 1977 presentation to the 
Subcommittee on Aviation, which includes that proposal and other materials, 
is attached for the convenience of the Committee). We feel that our presenta- 
tion satisfies to a great extent that portion of the bill which would require a 
law revision study. 

All of the legislative regulatory reform proposals i)ending before the Aviation 
Subcommittee would also require a revision of the Board's rules and regula- 
,tion& The Board would adopt appropriate rules and regulations and would 
welcome any aid Congress might wish to give us in this regard. 

We appreciate the fact that Congress recognizes the additional workload 
such a recodification would impose upon a small agency such as the CAB, and 
has included in S. 263 a provision for additional personnel to direct such an 
undertaking. We suggest that the recodification provision be adapted to, and 
incorporated into, the other legislation now i)ending, along with a more appro- 
priate and realistic schedule of completion date. 

PROCEDURAL REFORM 

The sponsors and supporters of S. 263 have recognized the need to establish 
time limits on the issuance, amendment, or appeal of orders, or regulations. 
The Board fully supports the need for time limits, and already has taken 
Independent action to establish fixed deadlines with respect to rulemakings 
and has adopted a practice of public announcement of specific target dates for 
decisions by Administrative Law Judges and the Board In all hearing cases. 
Moreover, our regulatory reform pr(^rram recommends legislation which would 
require the Board to establish by rule fixed time deadlines. 

The Board has also undertaken a comprehensive evaluation of its internal 
procedures and administration. As part of that evaluation the Board began 
the planning, defrfgn, and implementation of a comprehensive computer-based 
system to inventory and schedule all docketed items pending at the Board. 
This project, known as the Work Item Tracking System (WITS), creates a 
management tool for setting completion dates for each step in the decisional 
process, from filing to final decision. This system will enable the Board to 
impose and enforce time deadlines on virtually all its work items. The system 
is already operational for much of the Board's docketed items. If an item 
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does not move to the n^rt step on ita aaslgmed schedule, the Boftrd kiiovfB of 
this lapse within twenty-four hours and can take appropiiaite action. 

We do, howerer, advise against the imposition of fixed deadlines by statute. 
We helieve that such deadlines should be established, but that inirraining them 
in a statute precludes the flexibility that it needed. We belieye Congress should 
require regulatory agencies to set such deadlines by rule and that the agency's 
performance under those deadlines be continuously reviewed by the approiHi- 
ate Ck>n@ressional cooaonittees as part of their ongoing orersight responsibilitiee. 

APPBOPBIATIONS 

Section 13(g) places a ceiling on the amounts which could be appropriated 
In fiscal years 1978, 1979, and 1980, to carry out the functions of the Board. 
Such a limitation does not seem consistent with the fiexlbility needed during 
a time of transition. The Board has traditionally been frugal and believes that 
the imposition of any such ceiling at this time would be inconsistent with 
accompll^ing the undertakings set forth in any of the pending aviation regula- 
tory reform Mils. We suggest that decisions on this issue be deferred until a 
bill emerges from the Committee and appropriate estimates with respect to the 
hudget can be made. 

TENUBE AND CONFLICTS OP INTEREST 

The current law provides that "the President shall designate annually one 
of the Members of the Board to serve as Chairman and one of the Members 
to serve as Vice Chairman." S. 263, section 13(f), would provide for appoint- 
ment of a Chairman and Vice Chairman by the Pre^dent, ^th the advice and 
consent of the Senate, for a term of three years. 

We defer to the judgment of the Congress as to whether it is desirable to 
lengthen the terms of the Chairman and Vice-Chairman and subject their ap- 
pointment to the requirement of Senate confirmation. 

Considerable attention has been focused on the need for those who serve in 
the Government to avoid confiicts of interest or the appearance of conflicts of 
interest. S. 263 provides a bar to a former regulatory commissioner appearing 
before his agency for two years. 

Over the i)ast several months the Board has been re-examining its various 
Rules of Conduct relating to conflicts of interest. On the matter of post- 
employment conduct, the final regulation adopted by the Board conforms to 
the existing provisions of Title 18 of the U.S. Code. Thus, a former Board 
Member is permanently disqualified from acting as agent or attorney before 
the Board in any matter in which he or she participated "personally and sub- 
stantially" as a Board Member, and is disqualified for a period of one year 
from appearing personally before the Board on any matter which was under 
his or her "oflScial responsibility." It is our judgment that the latter disquali- 
fication precludes a former Board Member from appearing on any matter which 
was before the Board while he or she was a Board Member, but does not pre- 
clude appearance on new matters. The bill would preclude appearance on new 
matters as well as old. 

The issue addressed by the bill is one of a number of pre- and post-govern- 
ment employment problems now being considered throughout the government 
The Board itself has a review of this matter under way— one that extends to 
staff as well as Board Members. The Carter Administration has also promised 
legislation or executive action in this area. We suggest that Congressional 
action be deferred until the problem is examined in this broader context. 

CONGRESSIONAL ACCESS TO INFORMATION AND MISCELLANEOUS ISSUES 

Section 13(b) of the bill also requires the Board to forward statements sub- 
mitted to the OMB concurrently to the Congress. Similar language was included 
In S. 3308 of the 94th Congress, and has been included recently in legislation 
establishing the Commodity Futures Trading Commission. Such language re- 
flects the Congressional view that budget information, legislative recommenda- 
tion, testimony or comments on legislation may be less candid if they pass 
through the filter of the Ofllce of Management and Budget. 

While we find no real problem with such a provision, we are not aware that 
our independent views have been inhibited in any way by the OMB. 
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Th^re are timeei when the 0MB clearance process raises constructiye issues 
for discussion and, on balance, there is no harm, in our Judgment, to continu- 
ing such a process because, in the final analysis, the Congress i« alwayci aMe 
to ascertain the views of the Board. 

The Board supports the court representation section, but would suggest tech- 
nical modifications which would make certain that the provision does not 
aJffeet the ordinary procedures for judicial review of the Board's orders pur- 
suant to section 1006 of the Federal Aviation Aot Inde^, the Board has sut>- 
mitted legislation to prior (Congresses tha£ would place our judicial review pro- 
ceedings under the Hobbs Act and at which the Board would appear as a party 
to be r^ireeented hy its own counsel and to file various writ& 

The protective revisions of section 1114 of Title 18 ot the Act's code would 
be expanded to bring investigative members of the Board within its scope. 
Altiiough the Board has not exi)erleneed any problems in this area, we have no 
objection to the provision. 

CONCLUSION 

Mr. Chairman, . we would be happy to answer any questions you or your 
colleagues might have. 

Senator Schmitt. The next witness is Karl E. Bakke, Chairman of 
the Federal Maritime Commission — FMC. 

If you could summarize your statement. The entire statement, like 
all others, will be included in the record. 

STATEMENT OF HON. KARL E. BAKKE, CHAIEHAN, FEDERAL 
MARITIME COMMISSION 

Mr. Bakke. Accompanying me today are Francis C. Humey, the 
Commission's Acting Managing Director; and Richard E. Hull, gen- 
eral counsel of the Commission. 

If enacted, this legislation would require the FMC and the six 
other independent, regulatory agencies that are subject to the juris- 
diction and oversight responsibility of this committee, to review and 
recodify ajl of their current rules and regulations, and to develop and 
submit to the Congress a plan for updating and systematically recodi- 
fying all the statutory and other authorities that they administer. 

Moreover, S. 263 would apply across-the-board requirements on 
ench. of the seven agencies relevant to timely consideration of peti- 
tions, to congressional access to information held or disseminated by 
the agency, to representation by or on behalf of these agencies in civil 
actions, to public accountability by employees of these agencies, to 
conflict-of-interest r^riotions on activities of agency Commissioners 
or members, to appointment and tenure of agency chairmen, and to 
appropriation authorizations for continued operations. 

As Senator Pearson remarked in a statement on the Senate floor 
on January 14, 1977, S. 263 is desipied to extend the same regulatory 
reforms to all seven agencies: without seeking, however, to alter the 
particular economic, regulatory policies established over the years by 
each of these agencies. 

\ With this perspective in mind, I shall address mv comments to sec- 
tion 15, the section of the bill that contains the specific statutory 
amendments designed to apply uniform regulatory reforms to the 
Federal Maritime Commission. The propcw^ regulatory reforms 
would be accomplished by amending Reorganization Plan No. 7 of 
1961, under which the Commission wns originally established as a 
sueeesBw to the Federal Muritime Board. 
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Detailed oomments on section 15 of the legislation are contained in 
mv statement. I would like to direct my remarks now to two points 
of major substantive concern: to the Commission first, the law revi- 
sion provisions of section 16(a) of the bill and, second, to the conflict- 
of-interest provisions of section 15(b). 

With respect to the law revision provisions, section 106(b) would 
require the FMC, in cooperation with the Secretary of Commerce, 
the Secretary of Transportation, and other interested Federal Grov- 
emment establishments, to review completely and analyze applicable 
statutory and case law relating to its authorities, in order to assist 
the Congress in amending title 46 of the United States Code for the 
purpose of coordinating and modernizing the laws of the United 
States relating to shipping, to enhancing commerce, and to protect- 
ing consumers. 

Section 106(b) (2) provides, upon the approval of three or more 
Commissioners, for the appointment of a law revision director, the 
employment of a supportive staff for such individual, and the au- 
thority to hire additional experts and consultants necessary to fulfill 
the duties imposed by this section. 

Section 106(b) (3) would require the establishment of an internal 
advisory committee on law revision. Members of the advisory com- 
mittee would be appointed by the Chairman of the Commission, who 
would serve with the Secretaries of Commerce and Transportation as 
ex officio members. 

Section 106(b) (4) defines the methods to be employed in soliciting, 
compiling, and reporting the findings and recommendations of the 
law revision director and the advisory committee. 

Finally, imder section 106(b) (5), the Chairman of the Commis- 
sion would be required to submit a preliminary report to the Con- 
gress and to the President within 6 months of its enactment with 
respect to law revision activities, and a final report within 2 years 
containing the text of proposed revisions and codification, accompa- 
nied by a detailed analysis relating to the advisability of any such 
proposals. 

The review mandated under section 106(b)(1)(B) encompasses 
not only the statutes administered by the FMC but all other laws set 
forth in title 46 of the United States Code. Thus, the review also 
would encompass the many statutory provisions designed to promote 
our merchant marine. I fully agree that a fragmented review of our 
maritime policy would serve no useful purpose in view of the inter- 
relation between policies regulating transportation in our ocean 
trades and those designed to promote our merchant marine. 

To give but one example, should the United States enact cargo 
preference laws reserving for U.S.-flag vessels a substantial portion 
of the tonnasre transported to and from the United States, this would 
have a considerable impact on the size and makeup of our merchant 
marine and would require a reappraisal of the current maritime sub- 
sidy programs administered by the Maritime Administration, which 
is an organizational element of the Department of Commerce. 

On March 8, 1977, in the course of an address before the American 
shipper international forum in New York City, I stated that: 

A thorough and critical review by Congress of the Shipping Aet and other 
statutes that collectively comprise onr national ocean transportation poUcy is 
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long overdue. This could well be ia propitious time for oven^ght hearings, to 
consider whether our current national ocean transportation policy still fur^- 
tfhers the overall national interest 

Witih your leave, Mr. Chairman, I would like to submit the full 
text of that speech for the record.^ 

Senator Schmitt. That will be received. 

Mr. Bakke. I was gratified to learn that my views as to the need 
for a thorough reappraisal of our maritime policy were shared by the 
chairman of your Subconunitfcee on Merchant Marine and Tourism^ 
and by the chairman of the House Conamittee on Merchant Marine 
and Fisheries. 

Although I do not question the need for recodification of our ship* 
ping statutes to eliminate inconsistent and obsolete provisions, the 
reappraisal that I have advocated would be much more sweeping 
and fundamental. It would be of marginal utility to draft and enact 
a multitude of amendments designed to facilitate the implementation 
of our present maritime policy, a policy that was formulated several 
decades ago, if, in fact, this policy is no longer in our best national 
interest. 

In my opinion, the first job at hand is to explore the pros and cons 
of all reasonable options with a view toward formulating whatever 
overall maritime policy will be in our best national interest for this 
day and age. Assuming that adequate resources were allocated to such 
a project on a priority basis, I believe that the 6 month deadline pro- 
vided in section 106(b) (5) for the submission of a preliminary report 
to the Congress still would be totally unrealistic. Moreover, I seri- 
ously question the appropriateness of giving the FMC the lead role 
in a project of such scope. 

This review would require, in effect, considerati(m of an extremely 
broad spectrum of national concerns, including national security, 
balance-of- trade, energy, unemployment, U.S. international relations, 
subsidy programs, antitrust policy, consumer affairs, and environ- 
mental impact, to cite only a few that have occurred to me. The study 
would seek to determine the means best suited to preserve a healthy 
U.S. merchant marine and to assure stability in the U.S. ocean 
trades. But, in so doing, all the aforementioned concerns would have 
to be taken into account. 

Although this Commission is well qualified to participate in, and 
contribute to, such a study, I believe that in view of the broad range 
of national issues involved that would require participation by most 
of the departments and agencies in the exP/Cutive branch, the respon- 
sibility for its coordination should logically rest with the President 
or his designee. 

Turning to the conflict of interest provisions, section 15 (b') of 
S. 268 would amend section 102 of reorganization plan No. 7 of 1961, 
by adding a new subsection (e). That proposed new subsection would 
provide that no Commissioner could have other business interests 
while servinfif his term, nor could any Commissiorier who was so serv- 
ing as of May 11, 1976. represent any person before the Commission 
in a professional capacity for 2 years following his departure from 
the Commission. 



> At the time of going to press the material was not rec^ved. 

Digitized by VjOOQ IC 



196 

The provisi<Mis of this subsection seem ill-advised for several rea- 
sons. Certainly a more precise definition of "other business, vocation, 
profession, or employment" should be required. Furthermore, there 
appears to be an underlying assumption of venality on the part of 
those who are chosen and appointed as members of administrative 
agencies, when the facts tend to support an opposite conclusion. Such 
individuals are selected by the President on the basis of their back- 
ground, experience, and character, and are required to submit to con- 
firmation hearings before appropriate committees of Congress. Thus, 
prior to assuming the positions of public trust and confidence to 
which they have been appointed, the members of various agencies 
are subject to scrutiny by the executive brandi in the initial sdection 
process, and by Members of Congress who sit on the confirming com- 
mittees, as well as by any meml^r of the public who wi^es to pro- 
vide information, favorable or unfavorable, to such c<Mnmittees of 
Congress. Surely, in the course of these procedures, undesirable can- 
didates can and should be excluded. 

Moreover, no explanation is offered regarding the bill's 2-year pro- 
hibition against representation before the Commission by a former 
Commissioner, vis-a-vis the 1-year disqualification contained in cur- 
rent Civil Service rules. The FMC's rules of practice and procedure 
contain a provision similar to the Civil Service rules, that prohibits 
such representation for a 1-year period (46 C.F.R. 502.32). This pro- 
vision has been in effect since 1970 without complaint from any quar- 
ter regarding its substance, implementation, or effect. Moreover, since 
Commissioners are appointed and reappointed for 5-year terms, past 
associates of former Commissioners may still be sitting on the Com- 
mission after the 2-year period has lapsed. Thus, if this period of dis- 
qualification is designed to preclude any benefits resulting from prac- 
tice before former colleagues, the disqualification for 2 years would 
fail to achieve its purpose. 

On the other hand, we believe this bill would be the ideal vehicle 
for amending the organic acts of each of the designated independent 
regulatory agencies to eliminate unnecessary restrictions on financial 
holdings by officials and employees of such agencies and to enact, in 
lieu thereoif, reasonable restrictions uniformly applicable to the seven 
agencies. 

The Ee^port by the Senate Committee oh Government Operations, 
issued in January of this year pursuant to S.Res. 71, recognized the 
unreasonableness of some of the statutory restrictions on financial 
holdings that are currently applied to members and employees of 
seven regulatory agencies. The committee expressly recommended 
on page 61 of volume 1 of this report that the Organic Acts of tliese 
seven agencies should be amended to reflect more equitable and rea- 
sonable prohibitions, and set forth draft language for that purpose. 
That recommendation was addressed to the conflict of interest provi- 
sions of six of the seven a^ncies that would be affected by S. 268, in- 
cluding the Federal Maritime Commission. 

I cannot, of course, speak on behalf of other regulatory agencies 
as to the need for any amendments to their oi^ranic acts. I can, how- 
ever, urge, as I have in the past, that appropriate congressional action 
be taken to relieve members and employees of the FMC f rcMn the cur- 
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Tent Tinroasonable and totally unnecessary restrictions on their finan- 
cial holdings and those of their families contained in section 201(b) 
of the Merchant Marine Act of 1936. 

Bather than take the time of this committee by describing in detail 
the history of this provision and its oppressiye impact on Commission 
employees, I would request your leave, Mr. Chairman, to submit a 
memorandum thereon for the record.^ 

Senator Schmttt. That is acceptable. 

I appreciate your remarks ana your additional testimony. I have a 
few questions. You have suggested that the Commission is not the 
proper body to conduct the law revision activity, but you support that 
type of thing in a generic sense. 

Mr. Bakkb. Yes. 

Senator Schmitt. You mentioned the President as being the ap- 
propriate person or his designee. Do you have any further comments 
as to how you would visualize the President or his designee actually 
conducting such a review for your Commission, which has broad, 
sweeping action with respect to the rest of the Government? 

Mr. Bakke. As the Commission has proposed, the first order of 
business would be to put together a study that embraces mem- 
bership on a much broader scale than is specifically referred to in the 
proposed legislation. As I indicated earlier, the impact contemi)lated 
with respect to ocean transportation cuts across the responsibilities 
of a substantial number of agencies : the EPA ; perhaps the ITSDA 
with respect to Public Law 480 traffic and the required use of U.S. 
bottoms for that traffic; the DOD; and the Department of State. 

Senator Schmttt* You are suggesting it be an interagency group 
as far as your Commission is concerned ? Under the chairmanship of 
whom ? Who would you suggest or what agency ? 

Mr. Bakke. I would leave that designation to the President's judg- 
ment, depending upon what he perceives to be the desired thrust and 
«cope of the study. Obviously, the persons designated to the Commis- 
sion would be senior officials of the departments and agencies that are 
impacted, and, as I indicated in my testimony, a rather substantial 
support staff would be required to do the collection, analysis, and 
evaluation for policy overlay. 

Senator Schmttt. I agree. Another question. As you know, the 
President is requiring all of his appointees to agree to a 2-year dis- 
Cfualification provision after service. Why should that not be enacted 
into law? You seem to favor the 1-year. 

Mr. Bakke. In my view, 1 year or 2 years is ineffective to ac- 
complish what appears to be the desired purpose of that restriction. 
With respect to appointees to this Commission, their term of appoint- 
ment is 5 years. In the case of some of the other agencies, it is longer. 
A member of a Commission who leaves his position for one reason or 
another, even with an intervening period of 2 years, is free to prac- 
tice before the agency and could still be presenting matters to his 
former colleagues on the Commission. And, of course, you have the 
problem of reappointments to terms as well. 

It is not merely the fact that his f'^llow Commissioners ^t the time 
of his departure from the Commission would still be sitting at the 
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tod of the 2-year period. If any are reappointed, it would add a fur- 
ther dimension. So, I think a 2-year requirement just would not do 
the job, if the purpose of the Confess is to inhibit the practice by 
former agency members before their former coUea^es. 

Senator ScHMnr. What if it was primarily a restriction as, I think, 
one of the other agencies testified they currently have, a restriction 
on representation with respect to cases or issues that were before the 
Commission during their tenure on the Commission? Would it be 
better to have a general prohibition, saying you cannot represent a 
case before the Commission which arose during your tenure? 

Mr. Bakke. That restriction already applies both by statute and by 
regulation. There is a flat prohibition with respect to any official or 
employee of a Government agency who leaves the agency from for- 
ever representing parties in an adjudicatory matter that was sub- 
stantially under his direction, control or participatory role while 
with the agency. And there is a further 1-year restriction on practice 
before the agency with respect to any other matters that were pend- 
ing at the agency during his term of employment. 

Senator ScHMrrr. I appreciate those clarifying comments. What, 
very briefly, of course, are the "current, unreasonable and totally un- 
jiecessary restrictions on financial holdings"? 

Mr. Bakke. That is dealt with in some length in the memorandum 
I have proposed for the record. 

Senator ScHMrrr. Excellent. 

Finally, do you have any estimate of the number of rulemaking 
activities that are still outstanding before the Commission since 1974? 

Mr. Bakke. With respect to that subject, Mr. Chairman, we have 
86 substantive rules promulgated by the Commission in the period 
referred to, of which only 12 were promulgated prior to 1967. And, 
based upon that, as I indicate in my statement, we question whether 
there is a need at this time for such a broad-scale recodification. 

Senator ScHMrrr. We appreciate your testimony and we will move 
on to the next witness. 

[The statement follows :] 

Statement op Karl E. Bakke, Chairman, Federal Maritime Commission 

. Mr. Chairman, I appreciate this opportunity to appear before your Commit- 
tee to discuss S. 263, a biU "to provide interim regulatory reform as to certain 
Independent regulatory agencies." 

Accompanying me today are Mr. Francis C. Humey, the Commission's 
Acting Managing Director, and Mr. Richard B. HuU, Gte^eral Counsel of the 
Commission. 

If enacted, this legi-slation would require the Federal Maritime Commission 
and the six other independent regulatory agencies that are subject to the 
Jurisdiction and oversight responsibility of this Coamnittee, to review and 
recodify all of their carrent rules and regulations, and to develop and submit 
to the Congress a plan for updating and systematically recodifying all the 
statutory and other authorities that they administer. Moreover, S. 263 would 
apply across-the-board requirements on each of the seven agencies relevant to 
timely consideration of petitions, to Congressional access to information held 
or disseminated by the agency, t6 representation by or on behalf of these agen- 
cies in civil actions, to public accountability by employees of tiiese agencies, to 
conflict of interest restrictions on activities of agency Commissioners or 
Members, to appontment and tenure of agency Chairmen, and to appropriation 
authorizations for continued operations. 
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As Senator Pearson remarked in a statement on the floor of tbe Senate on 
January 14, 1977, S. 263 is designed to extend the same regulatory reforms to 
all seven agencies, without seeking, however, to alter the particular economic 
regulatory policies established over the years by each of these agencies. With 
this perspective in mind, I shall address my comments to section 15, the sec- 
tion of the bill which contains the specific statutory amendments dfesigned to 
apply uniform regulatory reforms to the Federal Maritime (Commission. The 
proposed regulatory reforms would be accomplished by amending Reorganisui- 
tion Plan No. 7 of 1961, under which the Commission was originally established 
as a successor to the Federal Maritime Board. 

BXTIXS RECODIFICATION 

Under section 15(a) of the bill, a new section 106 would be added to the 
end of Part I of Reorganization Plan No. 7. Under section 106(a), within 360 
days of enactment, the Fed^al Maritime Commission would be requiired to 
submit to the Congress and to the Administrative Conference of the United 
States an initial proposal detailing a recodification of aU existing and pend-. 
ing agency rules. Within 570 days of enactment, the Commission would be 
required to submit to the Congress a final proposal regarding such recodifica- 
tion, incorporating, where appropriate, any comments received from the Ad- 
ministrative Conference and from the public pursuant to publication in the 
Federal Register, 

Periodic review of the rules of this Commission, including the submission of 
comments from the Administrative Conference and other interested parties, 
would certainly be helpful in detemnining regulatory responsiveness to current 
industry practices, in evaluating the degree of conformity ot our rules to 
recent agency and judicial decisions, and in identifying ambiguities, overlaps* 
omissions, inconsistencies and the consequent need for (revision. In this context, 
the Federal Maritime Commission has made a concerted effort during the past 
few years to effectuate internal administrative reform, and has established a 
high lev^ staff committee, cbaired by our Vice Chairman, that has met regu- 
larly over the past two years to address such matters. 

The rules of the Commission have all been promulgated since its establish- 
ment in 1961, with the exception of the rules pertaining to Filing of Freight 
and Passenger Rates, Fares and Charges in the Domestic Off&hore Trade, which 
were originally promulgated in 1948, but revised and repromulgated in 1963, 
In fact, of the 36 rules promulgated by the Commisi^on, only 12 rules were 
promulg&ted prior to 1967^ On this basis, we question the immediate need for 
a complete recodification of all existing rules of this Commission, that would 
require a substantial assignment of manpower. In any event, we l)elieve it is 
inadvisable to mandate time frames by statute for conducting sxich a recodifi- 
cation fHTocess. If the normal course of commentary and review is circumvented 
by working under such deadlines, the end product may well be hastily and 
poorly drafted rulea 

Finally, we believe that the language of section 106(a)(1), as drafted, is 
somewhat confusing. Section 106(a) (1) states that "The rules, as proposed to 
be recodified, ^all not be at variance in any substantive respect with the text 
of the rules of the Federal Maritime Commission which are in effect or pro- 
posed as of the date of such submission." We interpret this sentence to imi;^y 
that the (recodification process contemplated by the bill is intended to be tech- 
nical, rather than substantive, in nature. This provision appears to relate tq 
the initial proposal. Section 106(a)(3), however, makes no reference to the 
degree of "variance" that may, or may not, be interjected into the amies in the 
final proposal of recodification. A question arises, therefore, as to the extent 
to which the Federal Maritime Commission could or should avail itsi^ of any 
comments of a substantive nature that might be submitted to it by Congress, 
the Administrative Conferenoe, and other sourcesL Therefore, we suggest that 
this ambiguity be clarified by corrective language. 

LAW BEVISION 

The provisions of section 106(b)(1) would require the Federal Maritlmi6 
Commission, in cooperation with the Secretary of Commerce, the Secretary of 
Transportation, and other Interested Federdl government establishments, tcf 
review completely and analyze applicable statutory and case law relating t6 
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its authorities, in order to assist the Ck>ngress in amending Title 46 of the 
United States Code for the purpose of coordinating and modernizing the laws 
of the United Statee relating to shipping, to enhancing commerce, and to pro- 
tecting consumers. 

'Section 106(b) (2) provides, upon the approval of three or more Commis- 
eioners, for the appointment of a law revision director, the employment of a 
supportive staff for such individual, and the authority to hire additional experrts 
and consultants necessary to fulfill the duties imposed by this section. 

Section 106(b) (3) would, require the establishment of an internal "Advisory 
CJommittee on Law Revision." Members of the Advisory CJommittee would be 
appointed by the Chairman of the Commission, who would serve with the Secre- 
taries of Commerce and Transportation as ex officio members. Section 106(b) 
(4) defines the methods to be employed in soliciting, compiling and reporting 
the findings and recommendations of the law revision director and the Advisory 
Committee. Finally, under section 106 (b) (5), the Chairman of the Commission 
t^ould be required to submit a preliminary report to the Congress and to the 
{"resident within six months of its enactment with respect to law revision 
activities, and a final report within two years containing the text of proposed 
revisions and codification, accompanied by a detailed analysis relating to the 
Advisability of any such proposals. 

The review mandated under Section 106(b) (1) (B) encompasses not only the 
statutes administered by the Federal Maritime Commission but all other laws 
set forth in Title 46 of the United States Code. Thus, the review also would 
encompass the many statutory provisions designed to promote our meorchant 
marine. I fully agree that a fragmented review of ouir maritime policy would 
serve no useful purpose in view of the interrelation between policies regulating 
transportation in our ocean trades and those designed to promote our merchant 
marine. To give but one example, should the United States enact cargo pref- 
erence laws reserving for U.S. flag vessels a substantial portion of the tonnage 
transported to and from the United States, this would have a considerable 
impact on the size and makeup of our merchant marine and would require a 
iieappraisal of the current maritime subsidy programs administered by the 
lHaritime Administration. 

On March 8, 1977, in the course of an address before the American Shipper 
International Forum in New York City, I stated that: "A thorough and cri- 
tical review by Congress of the Shipping Act and other statutes that collec- 
tively compromise our national ocean transportation policy is long overdue. 
This could well be a propitious time for oversight hearings, to consider whether 
our current national ocean transportation jwlicy still furthers the overall 
national interest." 

I was gratified to learn that my views as to the need for a thorough reap- 
praisal of our maritime policy were shared by the Chairman of your Subcom- 
mittee on Merchant Marine and Tourism and by the Chairman of the House 
Committee on Merchant Marine and Fineries. Although I do not question the 
need for recodification of our shipping statutes to eliminate inconsistent and 
obsolete provisions, the reappraisal which I have advocated would be much 
more sweeping and fundamental. It would be of marginal utility to draft and 
enact a multitude of amendments designed to facilitate the implementation of 
our present maritime policy, a policy which was formulated several decades 
ago, if, in fact, this policy is no longer in our best national interest In my 
opinion, the first job at hand is to explore the pros and cons of all reasonable 
options with a view towards formulating whatever overall maritime policy 
will be in our best national interest for this day and age. Assuming that ade- 
iquate resources were allocated to such a project on a priority basis, I believe 
that the six month deadline provided in section 106(b)(5) for the submission 
of a preliminary report to the Congress still would be totally unrealistic. More- 
over, I seriously question the appropriateness of giving the Federal Mairitime 
Commission the lead role in a project of such scope. 

This review, would require, in effect, consideration of an extremely broad 
spectrum of national concerns, including national security, balance-of-trade, 
energy, unemployment, U.S. international relations, subsidy programs, anti- 
trust policy, consumer affairs, and environmental impact,, to cite only a few 
that have occurred to me. The study would seek to determine the means best 
suited to preserve a healthy U.S. merchant marine and to assure stability in 
the U.S. ocean trades. But in so doing, all the aforementioned concerns would 



Digitized 



by Google 



201 

have to be taken into account. Although this OommisBion is well qualified to 
participate in, and contribute to, such a study, I believe that, in view of the 
broad range of national issues involved which would require participation by 
most of the Departments and agencies in the Executive Branch, the responsi- 
bility for its coordination should logically rest with the President or his 
designee. 

PETITIONS 

Section 106(c) would require that the CJommission act within 120 days on 
petitions for the commencement of a proceeding for the issuance, amendment 
or appeal of an order, rule, or regulation. Within 60 days of denial of such 
petition, or within 60 days of the expiration of such 120 day period without 
action from the Commission, a i)etitioner could commence a civil action in an 
appropriate district court in the nature of mandamus and would prevail if he 
could demonstrate, to the satisfaction of the court: a) that the failure of the 
Commission to grant the petition was arbitrary and capricious; b) that ttie 
action requested in such petition was necessary, and c) that the failure ot the 
Commission to take such action will result in the continuation of praoticee 
which are not consistent with the responsibilities of the Commiesion. 

The relief could be obtained in the form of a Court Order directing the Com- 
mission to institute a proceeding. However, the Court could not compel the 
Commission to take any other action. 

The role of the Commission and of its administrative law Judges would 
appear to be unaffected by these provisions, and there can be no sound objection 
to the 120-day time limit within which the Commission must act or ri* court 
action. As presently drafted, however, section 106(c) could be construed to 
authorize a judicial challenge of a final Commission order or ruling long after 
the 60-day time limit for appeal of a final Commission order under the Hobbe 
Act (28 use §2344). It would depend largely upon the interpretation to be 
given to the term "commencement of a proceeding,*' whicSi i« left unrefined. 
We would assume that the drafters of section 106(c) did not contemplate that 
a i>etition for Reconsideration of a final Commission discussion would be con- 
sidered to fall in the category of a petition for "the commencement of a pro- 
ceeding." However, the Petitioner might couch a Petition for Reconsideration 
in the form of a petition to amend the final order of the Commission for which 
it seeks review. If such a Petition were thereby considered to be for **the com- 
mencement of a proceeding," a party seeking review of the order could wait 
until after the expiration of the 60-day time limit for appeal and review by the 
Court of Appeals under 28 USC § 2344, and would etiU have the opportunity to 
argue the merits of his cause before a District Court. 

To prevent this potential problem the Commission would suggest that a new 
paragraph 6 be added to section 106(c), to read as follows: 

"(6) Nothing in this subsection shall be construed to modify or extend the 
statutory time limit for petitions to review final orders as set forth in the 
Hobbs Act (28 USC § 2344)." 

CONGBBSSIONAL ACCESS TO INFOBMATION 

Sections 106(d) (1) and 106(d) (2) would deny any officer or agency of the 
United States the authority to require the Commission to submit its legislative 
recommendations, testimony, or comments on legislation, for review, comments, 
or approval prior to the submissicm of such materials to Ccmgress. Moreover, 
in those situations where agencies transmit budget estimates, requests, infor- 
mation, legisQlative recommendations, testimony, or comments on legislation, to 
the President or to the Office of Management and Budget, copies of the same 
would be required to be submitted simultaneously to Congress. 

The concurrent transmission of budgetary and legislative materials to the 
Office of Management and Budget and to Congress has been approved previ- 
ou^y for the Federal Trade Commission, the National Transportaticm Safety 
Board, the Interstate Commerce Commission, the Consumer Product Safety 
Commission, and the National Railroad Passenger Corporation. The Federal 
Maritime Commission has no objection to the enactment of sections 106(d) (1) 
and 106(d)(2). 

When a committee of Congress responsible for the Commission's appropria- 
tions submits a request for documents in the Oommission's possession or snb« 
ject to its control, section 106(d) (3) would require the Commission to comply 
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with siich request within 10 days of receipt thereof. In the event that the 
Commission did not possess the requested materials, it would be required to 
so notify the committee within the same time frame, and to estimate the date 
by which it could obtain such documents. Moreover, the transfer of such docu- 
ments by the Commission to any person or other governmental entity would 
have to be predicated upon a "guarantee" that the transferee would return these 
when necessary to enable the Commission to comply with the Congressional 
requests described in section 106(d) (3). 

It appears that the broad language used in this section might encompass any 
agencjr document, including, inter aUa, internal memooranda and communica- 
tions, staff reports, investigatory files, and individual company business data 
that have been sulbmitted to the Commission on a confidential basis. While I 
do not question the right of the committees of Congress to obtain access to 
documents of a sensitive nature when these are required in the dischargie of 
their legislative responsibilities, I flrmly believe that the Congress should enact 
self-imposed safeguards that would preclude public disclosure of documents 
and informatiofi that are otherwise exempted from the public disclosure re- 
quirements of the Freedom of Information Act. 

REPRESENTATION 

In civil actions where the Commission or the Attorney General, on behalf 
of the Commission, is authorized to commerce, to defend, or to intervene, sec- 
tion 106(e) would enable the Commission to take these actions and supervise 
the resulting litigation, independent of any decision by the Attorney General, 
if : 1) the Commission has notified the Attorney General in writing, and under- 
taken to consult with him regarding such action; and 2) the Attorney General 
failed within 45 days of receipt of such notification to commence, defend, or 
intervene in such actions. 

In actions where the Attorney General has been notified in writing, the 
Commission would have the authority, puirsuant to section 106(e) (2), to seek 
temiporary or preliminary injunctions, or to initiate the defense of any action, 
and such authority would continue so long as the Attorney General failed, 
within 45 days, to assume the prosecution or defense thereof. 

This reporesentation provision follows, in part, the authority given to the 
Federal Trade Commission in November 1973, by Public T^w No. 9^153, and 
would permit the Federal Maritime Commission, subject to notice to, and inac- 
tion by, the Attorney General, to prosecute civil penalty actions in Its own 
name. Permission to prosecute timely civil violations would be a welcome 
addition to the Commission's present enforcement tools. It would round out 
existing compromise and settlement authority pursuant to Public Law No. 92- 
416, and permit Commission attorneys, who are familiar with the applicable 
statutes and the ocean commerce shipping industry, to participate more fully 
in the planning, trial, and settlement of civil penalty prosecutions. 

However, section 106(e) would, albeit unintentionally, restrict the Commis- 
sion's existing ability under section 29 of the Shipping Act, 1916, to proceed 
directly, without notice or 45-day wait, with a district court action for the 
enforcement of a Commission, order. Recourse to this authority has in the past 
proved expedient for judicial enforcement of Commission sutopoenas and dis- 
covery oirders, and should be preserved in its present form. 

Finally, some ambiguity exists regarding the provisions of section 106(e) 
(2). If the Commission is to be authoriised under this suhsection to initiate, in 
its own name, actions for temporaor or preliminary injunctive relief upon 
notification to the Attorney General without any waiting period, a qiMStion 
arises regarding the purpose of the second sentence of section 106(e) (2), which 
authorizes the Attorney General to assume the prosecution or defense of any 
such action within 46 days of receipt of such notification. 

The effects of this ambiguity would be confusion in the prosecution or defense 
of such actions, and could impede the Federal Maritime Commission in seeking 
timely judicial relief in the form of preliminary or temporary injunctions. Such 
emergency action often is essential to prevent violations of the. shipping sta- 
tut?e8, to prevent certain tariff changes from becoming effective, or to prevent a 
passenger ship operator from advertising, soliciting, and collecting deposits 
for cruises before receiving prober certification from the Comlnission. In order 
to resolve this aml>iguity, consideration should he given to granting to the 
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Federal Maritime Commission injunctive authority similar to tliat available to 
the Federal Trade Commission. Under that authority, the Federal Trade Com- 
mission may bring suit in its own ^ame to enjoin any violation of law enforced 
by the Federal Trade Commission, pending resolution of the matter before that 
agenoy. 

AGCOXJNTABILITT 

Section 106(f) defines the circumstances under which an action may be main^ 
tained against the United States based upon the actions or omissions of tin^ 
Commission or any of its emtployees, and establishes standards for such claim 
and for the granting of relief. Moreover, it would prohibit the use of Commis- 
sion funds for payment in satisfaction of any judgment entered on a successful 
claim brought under this subsection. 

Presently, the provisions of 28 U.S.C. § 2680 protect governmental agencies 
and employees exercising discretionary functions from liability for damages 
in a totrt action based ui>on allegations of improper acts or omissions in their 
official capacities. Section 106(f), in partially removing such immunity, apr 
pairently intends to deter such acts or omissions, and to promote and enhance 
the diligent exercise Of such discretionary functions. The Commission questions 
the basis for limiting accountability to acts or omissions whch occur prior to 
January 1, 1979. In the absence of any demonstrated need for this expiration 
date, we would recommend its deletion. 

CONFLICTS OF INTEREST ^ 

Section 15(b) of S. 263 would amend section 102 of Reorganization Plan No. 
7 of 1961, by adding a new subsection (e), to provide that no . Commissioner 
could have other business interests while serving his term, nor could any Con- 
misdioner who was so serving as of May 11, 1976 represent any i)erson before 
the Commission in a professional capacity for two years following his depadS- 
ture from the Commission. 

The provisions of this subsection seem ill-advised for several reasons. Cer- 
tainly a more precise definition of "other business, vocation, profession or 
employment" should be required. Furthermore, there appears to be an under- 
lying assumption of venality on the part of those who are chosen and appointed 
as members of administrative agencies, when the facts tend to sciipport an 
oppoi^te conclusion. Such individuals are selected by the President on the basis 
of their background, experience, and character, and are required to submit to 
confirmation hearings before appropriate committees of Congress. Thus, prior 
to assuming the positions of public trust and confidence to which they haVe 
been appointed, the members of various agencies are subject to scrutiny by the 
Executive Branch in the initial selection process, and by members of Congress 
who sit on the confirming committees, as well as by any, memiber of the public 
who wishes to provide information, favorable or unfavbrable, to such commit- 
tees of Congress. Surely in the course of these procedures, undesirable candi- 
dates can and should be excluded. 

Moreover, no explanation is offered regarding the biirs two year prohibition 
against .rcipresentatioh before the Commission by a former Commissioner,, vis- 
a-vis the one-year disqualification contained in current Civil Service rules. The 
Federal Maritime Commissions Roles of Practice and Procedure contain a 
provision similar to the Civil Service rules, that prohibits such representation 
for a one-year period (46 C.F.R. 502.32). This provision has been. in effect sinpe 
1970 without complaitit from any quarter regarding its substance, implementa- 
tion, or effect. Moreover, since Commissioners are appointed and reappointed 
for five-year terms, past associates of former Commissioners may still be sitting 
on the Commission after the two-year period has lapsed. Thus, if this period of 
disqualification is designed to preclude any benefits resulting from practice 
bef&pe former colleagues, the disqualification for two years would fail to achieve 
its purpose. 

We do believe that this bill is the ideal vehicle for amending the organic 
acts of each of the independent regulatory agencies affected, under S. 263, to 
eliminate any unnecessary restrictions on financial holdings by officials and 
employees of such agtocies and to enact in lieu thereof reasonable restrictions 
uniformly applicable to the seven agencies. The Report by the Senate Commit- 
tee^ on Government Operations, that wa^ issued in January of this year 'pursu- 
ant to Senate Resolution 71, recognized the' unreascmableness of some of the 
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statutory restrictions on financial holdings that are currently applied to mem- 
bers and employees of seven regulatory agwicies. The Committee expressly 
reconmiended on page 61 o£ Volume 1 of this Report that the Organic Acts ot 
these seven agencies should be amended as follows : 

*'(1) To prohilbit ownership by the oflScial or employee, his spouse or member 
of his Immediate household of any holding in any company or subsidiary there- 
of whose activities are in significant part subject to regulation by that agency. 
The Civil Service Commission shall be charged with responsibility to review 
the holdings of Presidential nominees to the agency, and certify to the Senate 
prior to confirmation that the nominee has satisfactorily met, or Intends to 
meet, the requirements of this section. 

"(2) That this provision shall not preclude investment in investment com- 
panies (mutual funds). Investment advisory companies or holding companies 
unless their Investments are concentrated substantially In the companies cov- 
ered above. 

"(3) That the prohibition may be waived for an employee by the agency 
head and for an appointed oflacial by the President upon a written determi- 
nation made by such official that the financial Interest is not so substantial as 
to be deemed lllcely to affect the integrity of the service which the government 
may expect from such officer or employee. Waivers granted purswant to this 
authority shall be published In the Federal Register at least thirty days pritwr 
to their effective date.'* 

The Federal Maritime Commission Is one of the seven agencies expressly 
included in that recommendation. In fact, the Committee on Government Oper- 
ations recommended these modifications in the confilct of Interest provisions of 
idx of the seven agencies affected under S. 263. 

I cannot, if course, gpeak on behalf of the other regulatory agencies as to 
the need for any amendments ito theiir organic arts. I can, however, urge, as I 
have in the past, that appropriate Congressional action be taken to relieve 
members and employees of the Federal Maritime Commission from the current 
unreasonable and totally unnecessary (restrictions on their financial holdings and 
those of their families contained in section 2Dl(b) of the Merchant Marine Act 
of 1936. Rathier than take the time of this Committee by describing in detail 
tb.e history of this provision and its oppressive impact on Commission employ- 
ees, I would request your leave, Mr. Chairman, to submit a Memorandum 
thereon for the record. 

I strongly urge that section 15(b) of S. 263 be amended by adding thereto 
a provision that would repeal Section 201(b) of the Merchant Marine Act cl 
1936 and amend Reorganization Plan No. 7, to establish new conflict-of-interest 
restrictions on financial holdings In accord with the recommendatiOB of the 
Senate Government Operations Committee. I would defer to the six other ag^i- 
cies concerned as to whether S. 263 should also amend their resq^eetiye organic 
acts to establish uniform restrictions on financial holdings for the seyen 
agencies. 

FIXED TEEM OF CHAIRMAN 

Section 15(c) of S. 263 would amend section 102 of Reorganieation Plan No. 
7 by deleting subsection 102 (b), and substituting therefor a proyision requir- 
ing a fixed three-year term for the Chairman of the Commissioii. Such appoint- 
ment would be made by the President and require advice and consent (^ the 
Senate. Since the Federal Maritime Commission was established in 1961, those 
individuals appointed to Chair the Commission haye served as Chairmen at 
the pleasure of the President, for unspecified periods of time. Under the pro- 
visions of section 102(b) now in efPect, the President may appoint any Com- 
missioner to the Chair. Although all Commissioners must be confirmed by the 
Senate, their appointment to the Chair during their term of ofiSce does not 
require reconfirmation. Thus, under the present i^stem, the Senate does not 
know when It reviews an individuars qualifications for appointment to the Com- 
mission, whether or not this individual may later be called upon to assume the 
additional responsibilities of the Chair, unless, as in my case, such indiyidual 
has been nominated by the Preeddent to 'be the Chairman prior to his 
confirmation. 

Section 15(c) would assure the Senate an opportunity to review tltrough 
the confirmation process every Presidential appointment to the Chair. We haye 
no objection to this modification, nor to providing a fixed term of three years 
for the Chairmim of the Commission. 
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There is, however, an ambiguity which should be clarified. We assume that 
Section 15(c) contemplates that, uipon expiration of his thtree-year term, the 
Chairman would remain on the Commission for the balance of his five-year 
term as Commissioner. However, it is unclear whether an individual appointed 
to the Chair more than two years following his appointment to a five-year term 
as Commissioner, could serve the full <bhree-year term in the Chair without 
being reappointed as a Commissioner. This also raises a question as to whether 
an individual who is appointed to fill a former Commissioner's unexpired term 
of less 'than three years, may serve as Chairman for a full three-year term 
without (reappointment. We suggest that Section 15(c) be amended to clarify 
this ambiguity. 

APPROPRIATIONS 

Finally, section 15(d) of S. 263 would hold this Commission to specific appro* 
priation authorization ceilings for Fiscal Years 1978, 1979, and 1980. I beUeve 
that l^islation that is limited to effecting procedural reforms should not pre- 
determine the amounts which may be required to carry out an agency's pro* 
gram responsibilities. The inadvisability of including any authorization ceilings 
in S. 263 can perhaps best be illustrated by the following table which compares 
for Fiscal Years 1978, 1979 and 1980 the amounts allowed the Commis^on by 
the Oflaee of Management and Budget with the ceilings contemplated in S. 
263 for these same years. 



Fiscal year 


Federal Maritime 

Commission 

request as 


S.263 


1978 . 


$8. 901. 000 


$8. 715, 000 


1979 


18,901,000 


9,130,000 


1980 


_ 1 8, 901, 000 


9, 545, 000 









1 Projected. 

Time has not permitted obtaining advice from the Office of Management and 
Budg>et as to the compatibility of these comments with the ^program of the 
Prestdent. 

Mr. Chairman, this concludes my prepared statement. I hope these comments 
will be helpful to the Committee in its deliberations on this important piec6 of 
legislation. 

[The following information was subsequently received for the record :] 

Federal Maritime Commission, 

Washington, D.C. 
Hon. Warren G. Magnuson, 

Chairman, Committee on Commerce, Science and Transportation, U.S. Senate, 
Washington, D.C. 

Dear Mb. Chairman : This refers to your letter of April 7, 1977, by which you 
transmitted certain questions from Senator Schmitt relating to the hearings on 
S. 263 before your committee. Those questions and our responses thereto are as 
follows. 

1. To what extent does your agency have a complete cross-referenced catalog 
of regulations by subject matter, by requirements and by impact upon consumers, 
businesses and other agencies of Government? Are they readily available for 
public use and Congressional reference after they have been promulgated? How 
do you detect overlapping or inconsistent regulations in your agency and between 
agencies? 

The Commission's regulations are set forth in Part 500, Title 46, Code of Fed- 
eral Regulations. The tables of contents incorporated therein set forth the vari- 
ous regulations by title and subject matter ; otherwise, no cross-referenced cata- 
log of such regulations exists. They are, of course, readily accessible to the public 
and the Congress. Regulations are promulgated only after formal public proceed- 
ings in which any agency may participate if it feels the proceeding will result in 
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overlapping regulation. As a practical matter, the Commission's legislative man- 
date is rather confined. The only possibiUty of overlapping regulation would be 
in the area of tariff filing where the Interstate Commerce Commission might be 

involved. i. .4.1. 

2. To what extent are you required to include economic Impact statements with 
proposed regulations? How do you determine whether the benefits will exceed 
anticipated costs to consumers? 

This Commission is not required to include economic Impact statements with 
Its proposed regulations. As indicated above, regulations are considered in for- 
mal, public proceedings conducted in accordance with the Administrative Pro- 
cedure Act. During the course of a proceeding, all interested persons are Invited 
to participate and thereby given the opportunity to raise the issue of antici- 
pated costs/benefits. The Commission also, necessarily, must weight the benefits/ 
costs issue in determining whether or not to issue a final regulation. 

3. To what extent do you measure paperwork impact of regulations? 

As in the case with 2. Above, the Impact of paperwork must be considered in 
•deciding wiiether to issue final regulations. Beyond this, there is requirement for 
advance clearance of any reporting requirement by the General Accounting Of- 
fice, as explained more fully in response to question No. 7, below. The principal 
thrust of this review is to prevent duplicative reporting requirement among 
federal agencies. 

4. To what extent do you determine the effect regulations will have on the 
■courts* workload? Chief Justice Burger recently recommended "judicial impact** 
statements with new laws. What do you think? 

Chief Justice Burger's comments, of course, were directed at proposed legisla- 
tion, while Commission regulations are designed to implement statutes in being. 
To the extent that pur statutory mandate so dictates, regulations would have to 
be promulgated irrespective of their potential impact on the courts. Insofar as 
the Chief Justice*s proposal is concerned, It is presumed that this would be one 
of the factors considered by the Congress in its deliberations on proposed 
legislation. 

6. Are you preparing to conduct zero-based budget reviews of your programs? 

We plan to conduct a zero-based budget review of agency programs in connec- 
tion with the development of our fixed year 1979 budget. This review will be 
made in accordance with guidelines now being developed by the Office of Manage^ 
ment and Budget. Pending receipt of these guidelines, we are going ahead with 
what we believe to be the general concept of zero-based budgeting. 

6. What is your view of the "sunset" legislation calling for a phased 5-year 
schedule of review of federal program functions? Do you favor a * 'sunset" for 
agency rules and regulations? 

As we understand current "sunset** legislation proposals, such as S. 2, now 
before the Senate Intergovernmental Relations Subcommittee, all federal pro- 
grams would expire every five years unless, after review. Congress took some 
positive action to renew those programs. 

The Federal Maritime Commission opposes the concept of "sunset** legislation 
for two very practical reasons. First, such legislation would inject a significant 
degree of unpredictability into the maritime industry regulated by this Com- 
mission. This industry is very capital intensive and needs a stable environment 
to attract investment in the necessary capital assets. The threat of an upheaval, 
every five years, of the regulatory system under which these carriers, termiuals 
and other persons operate, would discourage long-term investment and create a 
demand for higher return on short-term Investment. 

Moreover, shippers and consignees of cargo in the U.S. foreign and domestic 
offshore trades must be able to plan their export and import business with rea- 
sonable certainty. The threat of removal of the regulatory system under which 
their shipments are now made would prevent any such long-range plans. For ex- 
ample, a U.S. corporation that may wish to establish a manufacturing plant in 
Puerto Rico for goods to be sold in the United States would face a substantial, 
additional risk from legislation that may eliminate rate regulation in the U.S.— 
Puerto Rico trade. 

Second, the review procedure that would take place every five years under 
**sunset** legislation would consume a tremendous amount of manhonrs. Con- 
gress, the agencies involved, and the industry affected would fi^>end enormous 
amounts of time and money in researching, analyzing, testifying and arguing 
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about the merits and demerits of various programs. In our opinion, a far more 
efficient and cost-effective approacti is found in the existing oversight authority 
to Congress, coupled with the current administration's zero-based budget method- 
ology. This approach achieves the review contemplated by "sunset" legislation 
without the dampening effect upon the economy that we foi*esee with automatic 
expiration of programs, rules or regulations. 

7. There have been several bills and amendments to bills providing for a 
form of Congressional veto over proposed agency regulations. The budget re- 
form law prescribes Congressional action in the form of recissions and de- 
ferrals of proposed impoundments. Please comment on the idea of applying the 
budgetary process to your agency's proposed regulations, that is, submitting 
major rules and regulations (i.e., regulations having a substantial impact on 
consumers and businesses as opposed to minor regulations relating to internal 
agency matters iand with little or no impact on outsiders) to the Congress for 
review before they go into effect. 

•Most of the bills providing for congressional review of agency rules and regula- 
tions have provided that a proposed rule or regulation must be submitted to 
both houses of Congress simultaneously with publication in the Federal Register, 
and that the rule or regulation can be vetoed by resolution of either house of 
Congress within 60 days after such submission. 

Kulemaking proceedings conducted by this Commission are currently governed 
by the existing provisions of the Administrative Procedure Act (5 UjS.C. § 500, 
et aeq,), section 43 of the Shipping Act, 1916 (46 U.S.O. §841a), and our Rules 
of Practice and Procedure (46 CFR § 5022.51, et aeq,). The procedures outlined 
therein are carefully designed to afford interested members of the public the 
opportunity to participate in such proceedings through public hearings. Wliile 
these hearings are important to insure that a variety of views on a proposal will 
be submitted for consideration by the Commission, they also assure the develoi>- 
ment and availability of a public record. Such a record not only provides a basis 
of comparison between an initial rule and a final rule, by detailing and justifying 
any distinctions between the two versions, but serves also as a basis for judicial 
review. 

No such due process protection would be available under the suggested con* 
gressional veto power. We believe that those provisions which would empower 
either House of CJOngress to disapprove a final rule could subject the administra- 
tive rulemaking process to extensive political pressure from lobbying groui)S, 
that might or might not have partidpated in the same proceedings at the ad- 
ministrative leveL In addition, the proposals fail to offer the safeguards cur- 
rently available in connection with legislation; specifically, consideration and 
passage by both Houses of Congriess, and approval or veto by the President 
Whereas administrative agencies are required to justify, in a public forum, their 
proposed rules and any revisions made thereto, these proposals provide for no 
similar justification in the event of Congresi^onal dissapproval of a rule. Thus, 
parties dissatisfied with the outcome of a rulemaking proceeding would have a 
second opportunity to attack the proposed rule, or the agency's decision to 
withdraw^ it, without adherence to existing procedural safeguards. Such pro- 
cedures have been designed, in pftrt, to protect the public from undue infiuence 
of ''Special Interest" considerations on agency action in rulemaking proceedings. 

Congress has established independent regulatory agencies in response to ttie 
need for expertise in dealing with complex legal and factual issues relating to 
national policies with respect to various segments of the public interest. Quasi- 
legislative authority has been delegated to these agencies for the purpose of ad- 
ministering and enforcing such time-consuming, highly technical work. The 
Congressional veto proposals would thwart these purposes, by requiring one 
or both Houses of Congress to become involved unnecessarily in complex agency 
rulemaking proceedings at the exp^s^ of far more Important national matters. 
Moreover, the time limitations specified in the bill would not, in most cases, ajfford 
the Congress adequate opportunity to achieve the type of review needed for an 
informed, well-reasoned analysis of such rules. Months of preparation at the 
staff level are required before a rule is published for comment by this Com- 
mission. After comments are submitted, reviewed, and analyzed, a rule may 
be revised, republished for further comment, and then promulgated by the Com- 
mission in final form. It is at this. point, presumably, that the proposals would 
require the rule to be transmitted to Congress for review. The appropriate Com- 
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mittees of the House and Senate would then have 60 days, at most, to review 
and report a Resolution disapproving or directing reconsideration of such rule, 
or it would become effective as promulgated. Assuming the members of these 
Committees had the necessary expertise for meaningful review. It is inconceiv- 
able that they could accomplish such an undertaking within this deadline, given 
the considerable volume of rules promulgated by the Executive branch and the 
various independent regulatory agencies. 

Currently, rules promulgated by this and other government agencies are sub- 
ject to review by the courts, who may set aside the agency's rules if they are 
found to be arbitrary or capricious, or to exceed the authority granted the agency 
by Congress. In addition to this judicial review procedure, certain rules promul- 
gated by independent regulatory agencies are subject to review by the Executive 
branch. Pursuant to Section 409 of Public Law 93-153, 87 Stat. 593, that added 
a section 3512 to chapter 35 of title 44, United States Code (the Federal Reports 
Act of 1942, as amended) , the General Accounting Office must conduct advance 
clearance reviews of new or revised proposals by independent regulatory agencies 
to collect information from ten or more persons. This statute also requires that 
■the General Accounting Office c<mdiict general reviews of information-gathering 
practices of Independent regulatory agencies with a view toward avoiding du- 
plication of effort in, and minimizing the compliance burden imposed by, such 
practices. These requirements have been implemented by the General Accounting 
Office in 4 CFR § 10 and affect virtually any rule promulgated by this agency 
that would impose a significant burden on the regulated maritime industry. 
Thus, the rules subject to this review procedure would appear to be generally 
the same as those proposed to be subjected to Congressional veto. 

In view of the existing requirements of the Administrative Procedure Act. the 
opportunity for judicial review, and the requirements for clearance of the Gen- 
eral Accounting Office, another level of review by both houses of Congress would. 
In our opinion, be superfluous. Certainly it would delay the rulemaking process 
and would hinder current administration and congressional efforts to streamline 
the federal bureaucracy. 

If, upon review of these responses, there are any additional questions, please 
let us know and we will attempt to answer them. 
Sincerely yours, 

Clabekce Morse, 

Vice Chairman. 

Senator Schmitt. Mr. S. John Byington, Chairman of the Con- 
sumer Product Safety Commission. 

I understand your testimony basically supports the bill and it will 
be included in the record. 

If it is acceptable to you we will accept your testimony and I will 
ask you to summarize in answer to one question the circumstances 
of your Commission that jBpves you leave to support almost the en- 
tire bill, where other agencies do not. Would you clarify that for me? 

STATEMENT OF HON. S. JOHN BYINGTON, CHAIRMAN, CONSUMER 
PRODTTCT SAFETY COMMISSION 

Mr. Byington. I would. I think it is fair to say that our testimony 
indicates ^neral support for the entire bill and the various pro- 
visions in it. 

Our statement also points out a few are^s we think the committee 
ought to address as it proceeds. I would like to touch on a couple of 
those and consider that a summary. 

In the area of rule codification and law revision, we support that 
and we have alre^y completed such action relevant to the Flammable 
Fabrics Act. We touch on the interrelationship of that section to 
agency funding and other such aspects. If we are going to move for- 
ward with additional regulatory reform or sunset or any other type 



Digitized 



by Google 



209 

of similar legislation, whatever timing is proposed in this section 
ought to have some relationship to other cyclea 

The concern that the Commission expresses and I would express as 
the chief executive officer — like other ^»tements that have been made 
before me — ^relates to the amount of time and effort that it is ^oing 
to take to do this type of job correctly. If we are working within 
different time frames, where you have one time frame for rule codi- 
fication and another for law revision and still another time frame 
where you talk about the justification for the whole agency, you will 
spend a lot of your time dealing with codification, revision and justi- 
fication and very little time regulating. 

You can achieve what you are looking for and still have it put to- 
gether on a sequential basis. 

Senator Schbott. By that are you suggesting that it would be ap- 
propriate as a first step to ask each Commission to lay out what they 
think is an organization schedule for a recodification effort, rather 
than going immediately to the recodification effort ? 

Mr. Byington. It is important to recodify both the regulations 
and the law. I think though if we are going to move within the next 
few months or year into some type of system where every one of the 
regulatory agencies goes through an intensive review, that it would 
be appropriate to do our recodification of our rules and our laws 
concurrent with our overall justification, so that we do the whole job 
at one time. That would also be an appropriate time to consider what 
laws ought to be changed or abolished and what rules should be 
changed or abolished in light of the justification. It is most appro- 
priate for a committee to be asking questions along the lines of what 
are you doing, why are you doing it and should you continue to do 
it. Rather than do that at one point and come back a year or two later 
and look at an overall justification, I think it should be coordinated. 

In terms of the openness provisions of S. 263 we have no problem 
there. 

In terms of section 9, the conflict of interest section, I personally 
don't have a problem and neither does the Commission. I do think 
the committee has to look at the difference between conflict of interest 
and self-enrichment. We have under our statute, section 4(g) (2) 
forbidding certain CPSC employees from accepting employment for 
1 year with any manufacturer subject to our juriSiiotion. I believe 
that we have to look at conflict of interest and the self -enrichment 
concerns separately. 

In terms of 11(d) where we are talking about the 3 years for the 
Chairman, I have a lot of thousrhts on that subject which we could 
discuss at an appropriate time. The Commission's attitude is in terms 
of our statute which gives a 7-year term of office to the Chairman. I 
think it is fair to say that the Commission believes that the 7-year 
term is reasonable and we dont necessarily advocate a change. 

If Congress wants te change it — ^to reduce it, it would be fair to 
say that all of the members of our Commission would think that 
every 4 years would be more appropriate than 3. 

Personally, I think there are a lot of ways to look at the matter. 
If we are dealing here with some of the criticisms of regulatory agen- 
cies then I think we have to look at more than just whether or not 3 
years is an appropriate time in which to operate. 
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I do tMnk there is some rationale for a reasonable term for a 
Chairman in light of his responsibilities as a chief executive officer 
and manager. 

There are a number of ways to look at it, including setting it at 
8 or 4 years, or leaving it at t years or changing all of the Commis- 
sioners' terms to 5 years and tnereby rotate on a 5-year basis. 

Senator Schmitt. Does your statement treat this in more detail 
or would you like to submit more ? 

Mr. Byington. I would ^be happy to submit my recommendations 
as to other alternatives for you to consider. 

Lastly, in the areas where we already have experience, such as 
petitions and concurrent submissions and litigation, we have no prob- 
lems. We think the 120 days is a reasonable time period. We person- 
ally think it is also proper that where agencies don't take actions, that 
petitioners do have recourse. Not taking action has always been a 
way out for government agencies that should be eliminated. 

We particularly like some of the language in this bill as it relates 
to judicial review. Since we are not in this section, because we al- 
ready deal with petition in a similar manner, we would like considera- 
tion in applying some of that language to our statute. Frankly, we 
like this language better. 

Lastly, we support section 7 and, in fact, we would go further in 
terms of civil litigation. We strongly support statutory authority to 
allow regulatory commissions to handle their own civil litigation. 

Senator ScHMrrr. Is part of the reason you feel differently than 
the other <5ommissions that you are a newer group and have already 
had to live under some of the provisions that are contained in S. 263 ? 

Mr. Byington. I think it is true of the 10 general provisions of the 
Statute, sections 3 through 12, we already have 5 of them. And I 
think We are proof that yon can stay alive tod operate. 

Senator Schmitt. But you started that way. 

Mr. Byington. To a certain extent that is also true. But we picked 
up a couple of them in our amendments of last year. Actually we 
picked up three of the five last year. 

In terms of where the primary conversation has focused so far to- 
day, on the rule codification and law version, some of the other agen- 
cies have more problems than we do. Many of them have been in 
existence for 40 and 50 years, and they may have a larger tBsk in 
this regard than we would have. On the other hand we did inherit 
under the transferred acts additional legislation which has been in 
existence for 20 yeare or so. So it is not totally accurate to suggest 
that since our Commission is only about 4 years old next month that 
our job is that much easier. 

Within the transferred acts we have 10 to 20 years of previous reg- 
ulations that we would have to codify and at least five states that we 
would have to consider for revisions and consolidation. 

But we do believe, and I personally have spoken out on this a 
number of times, that we have a responsibility to review our own 
rules, regulations and legislation. 

Yet I would support some of my fellow chairmen who preceded 
me here this morning in pointing out that it really is not an easy 
task. 
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Our Commissioners have agreed to take a look at what kind of 
problem we would be facing ii we were to consolidate our transferred 
acts, that is, Hazardous Substances Act, Poison Prevention Packaging 
Act, Flammable Fabrics Act, and Kefrigerator Safety Act, that 
came to us under the Consumer Product Safety Act. I, for one, have 
been on record that we ought to try consolidation. Our office of gen- 
eral counsel has prepared the first draft of what we call a ramifica- 
tions memorandum as to what is entailed. ' ^ ^ : 

The fact of the matter is, it is a moniunental undertakiiig. It is 
not only a monmnental undertaking on the part of the Commission, 
but also by the Congress to make sure that the various provisions 
that we want to keep are maintained and to see that there isn't, a 
detrimental effect on the regulations already in the marketplace.^ 

We do agree it ought to be looked at. We think that the section? 
that deals with advisory committees ought not necessarily be man- 
datory. There ought to be flexibility j both in using the administrative 
conference, other experts, and everything else that is available. An- 
other advisory committee may not be necessary. 

There are also a number of ways of addressing the problem. You 
may want to address it on an act by act basis or through a grouping 
of the regulations in some way. | 

Senator Schmitt. Very good. We appreciate your testimony. You,! 
like <^ers, will be getting a few questions from me on some generic 
issues. 

And we appreciate, again, your coming by. 

Mr. Btington. Thank you very mucm, and I will submit for the 
record our thoughts on there other questions. 

[The statements follow :] 

Statement op S. John Byington, Chairman, Consumer Product Safety 

Commission 

Mr. Chairman, It is a pleasure to appear before this Committee today to 
present the Consumer Product Safety Commission's comments on S. 263, the 
Interim Regulatory Reform Act of 1977. As the Committee is aware, several of 
the provisions proposed for other independent regulatory agencies covered by 
the ibiU are presently applicable to this Commission. First, I would like to 
direct our comments to 'those poroposals that would affect CPSC. Next I wiU 
discuss those provisions that already apply to OPSC and are proposed to be 
extended to other agencies. 

The provisions requiring rule recodification and law revisions are, in tbe 
Commission's view, closely related and should be considered together. We agree 
that an examination and reassessment of the statutes administered toy the Com- 
mission, and the rules and regulations issued to implement those statutes, is 
desirable. A concise and rationally organized set of statutes and rules aids 
the agency in administering its au-ttiorities. Equally important, it enables the 
regulated interests to understand precisely what is expected of them and in- 
forms those affected, and the public in general, of what the Commission is 
doing to ensure that its laws aire toeing enforced fairly and effectively. 

We have and will continue to take afllrmative steps to bring order to the 
scheme of regulations that we are charged with enforcing. The Commission, on 
December 30, 1975, publii^ed in the Federal Register (40 FR 59884) a com- 
plete recodification and transfer of regulations under the Flammable Fabrics 
Act, including fiammability standairds, policy statements ind interpretations 
previously Issued by the Federal Trade Commission, the Department of Com- 
merce, the Department of Health, Education, and Welfare, and the Commission. 

Regarding law revision, the Commission Is considering whether to recom- 
mend Congressional action to consolidate into a single Consumer Product Safety 
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Act the acts transferred to tbe Commission including the Federal Hazardous 
Substances Act, the Poison Prevention Packairing Act, the Flammable Fabrics 
Act and the Refrigerator Safety Act. A preliminary examination of the impli- 
cations of such a consolidation has been prepared. This will assist the Com- 
mission in deciding whether the apparent advantages of such consolidation 
warrant the extensive resource investment necessary to draft a bill. 

The Commission believes that its present efforts are sutMstantlally in accord 
with the requirements of section 4 of S. 263 and we support the intent of that 
provision. We have reservations, however, about the piovisioii d sectkm 4 
that would require the establishment of an Advisoor Committee on Law Revi- 
sion. That provision should, in our view, be optional rather than mandatory, 
in order to permit the use of qualified Commission personnel. Also in the Inter- 
est of economy and coordination of law revisian with rules recodification, an 
expanded role for the Administrative Conference might be preferable to indi- 
vidual advisory committees for each agency. 

Further, the Commission that efforts to recodify rules and revise laws should, 
because of their Interdependence, be accomplished at the same time. With differ- 
ent schedules for rules recodification and law revl8l<m, confuidon could result. 
More fundamental, the provisions of S. 263 might duplicate other efforts pro- 
posed for general regulatory reform. As you know, a variety of regulatory and 
general government reforms, including proposals for automatic abolishment of 
agencies, are being considered by the Congress. We believe that reform of 
statutory authorities, determination of funding levels, and the very exlst^ice of 
agencies are Interdependent In the interest of approaching the problem syste- 
matically, the entire area should be viewed as a whole. The Committee may, 
therefore, wish to consider extensive revision and recodification of regulations 
and revision of statutes in the broader context of regulatory reform. 

The Commission has always been committed to openness and we support 
the provision of section 6 of S. 263 regarding Congressional access to informa- 
tion. Our Procedures for Disclosure or Production of Information under the 
Freedom of Information Act (16 CFR 1015.12, 42 FR 10403, February 22, 1077), 
provide that duly authorized committees of Congress shall have access to all 
records of the Commission. 

The Commission supports section of the bill. The avoidance of confilcts and 
apparent conflicts of interest is crucial for public confidence in government. 
The Consumer Product Safety Act already forbids top CPSC employees from 
accepting employment with any manufacturer subject to the Act for one year 
after leaving CPSC. 

Section 11(d) of the bill would limit the term of the Chairman of the 
Commif^s?ion to three years, while leaving unchanged the seven-year term of 
a Commissioner. Thus the Chairman would serve in that capacity for only a 
portion of his or her term as a Com-misaloner. Under the present provision of 
the Consumer Product Safety Act, as you know, the Commissioner appointed 
by the President as Chairman serves in such capacity for his or her entire 
term. 

The provision ax)pears to conflict with the original intent of the Consumer 
Product Safety Act for insuring the independence of the Commission. That 
was the prindpal goal of the Congress in enacting the present section 4(a) 
of the Act. Legislative history makes clear that the Congress was dissatisfied 
with having chairmen of regulatory agencies serve at the pleasure of the Pres- 
ident. The House conmiittee stated : 

**The committee has incorporated several provisions which depart from and 
improve upon traditional agency practice. Because the Commission's Chairman 
is designated as the principal executive oflScer and assigned special powers to 
control the operation of the agency, the committee does not believe that the 
Chairman should serve at the pleasure of the Preiddent Accordingly, section 
4(a) qualifies tre presidential appointment powers by requiring that the Char- 
man, when designated as such by the President, rfiall continue to serve as 
Chairmen until the expiration of his term of oflSce as a member of ttie Com- 
mission. Thus, if the President designates a member of the Commission to serve 
as Chairman at the time of his appointment to tht Commission, that person 
shall continue in oflSce as Chairman for his full seven-year term on the Com- 
mission. The President would not be empowered to designate some other Com- 
missioner to serve as Chairman within this period. Also, if the seven-year term 
of office runs into another administration, the incumbent President would not 
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be able to remove the Chairman and replace him with his own designee." H.R. 
Rep. 92-1153, 92d Cong. 2d. Sess. (1972) at 29 (Committee on Interstate and 
Foreign Commerce)." 

We recognize that section 11(d) of the bill does not jwropose that chairmen 
serve at the pleasure of the President, but shortening the term to three years 
would diminish the independence intended under the CPSA. 

Mr. Chairman, since the Commission has been in existence less than four 
years, our experience with the potential seven-year term for the Chairman is 
Inadequate to draw definite conclusions. There are certainly distinct advantages 
to such a term, both in insuring independence of a regulatory agency and in 
insuring a greater measure of stability, especially in an agency such as CPSC 
whose projects are inherently long term. One could argue persuasively for a 
shorter term, such as four years, and the greater accountability that it affords. 
Our Commissioners each have various opinions as to which of numerous ap- 
proaches would be most beneficial. However, we see little that would be gained 
by a term of only three years since it would provide little additional account- 
ability over a four-year term and would increase the periods of instability 
Inherent in a change in leadership. 

Mr. Chairman, I would be pleased to answer any questions the Committee 
may have regarding my own personal views on this at the end of the Commis- 
sion's testimony. 

The provisions of S. 263 with which the Commission presently has experience 
include those sections dealing with timely consideration of petitions, concurrent 
submission of budget requests and legislative proposals to Congiress and the 
Office of Management and Budget, and litigation authority vis-a-vis the Depart- 
ment of Justice. 

The Commission supports the concept of section 5 of the bill that would 
require the timely consideration of petitions. An agency that is charged with 
regulating in the public interest should be responsive to the public. Our ex- 
perience indicates that 120 days is a reasonable time for an agency to respond 
to a petition. 

The Commission would, however, suggest several revisions in the petitioning 
process. First, the provision should include a statement of the grounds ton 
granting or denying a petition. The Commission, in issuing Interim Procedures 
for Petitioning under section 10 of the Consumer Product Safety Act (41 FR 
43126-43129) described the major factors foa: deciding petitions. Those are 
based on the language of the Act, the legislative history and other considera- 
tions regarding the relative priority of the ri^ of injury associated with the 
product and the resources available for rulemaking activities respecting that 
risk of injury. While the nature of the considerations would differ with the 
agency mission, a general statutory expression of relevant considerations in 
deciding on a petition would, in our view, be helpful. In conjunction with such 
a statement, the provision for judicial review of an agency decision should 
state that the court will take into account the factors that the agency con* 
sidered in its decision. 

While the Commission believes that the petitioning provision could be revised 
that way, an aspect of the judicial review procedure proposed for other agen- 
cies appears to be more workable than the proceduire presently applicable to 
this Commission. The existing Consumer Product Safety Act provides that 
review of a petition decision will in all cases take the form of a de novo pro* 
ceedlng. The proposal in S. 263, on the other hand, provides that where a 
record before the Commission exists, review is limited to that record, and a 
de novo proceeding is required only where tiie agency failed to act In either 
case, under S. 263, the the standard of review Is whether, among other things^ 
the agency action was arbitrary and capricioua The OommdssioD would tSLVor 
this provision over the existing language of the Consumer Product Safety Act. 

We believe that concurrent budget and legislative submlssi<m, as is presently 
provided for in the Consumer Product Safety Act and has proposed to be applied 
to other agencies by S. 263, is appropriate for independent agencies. The draf- 
ters of the Consumer Product Safety Act concluded that the provision was 
essential to Insulate the agency from political pressures and to enable Congress, 
to learn directly the agency's views on important issues. We think that con-.' 
elusion remains valid today. We, therefore, support section 6 of the bllL 

The Commission concurs in the Intent of section 7 of S. 263 that would, grant 
a degree of independence from the Department of Justice to other regulatory; 
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The CommiaBloii haa not attempted, beyond the efforts outlined above, to 
establisb a catalog of regulations. We will, however, continue to conduct sur- 
veys and other programs to determine the level of consumer and industry 
awareness of our regulatory requirements and activities in general. We widi 
to assure that all affected interests are informed about and understand our 
efforts to protect the public from the unreasonable risk of injury associated with 
c(Hisumer products. 

Because of the relatively small number of regulations issued by the Commis- 
sion to date, we have not perceived overlap or inconsistency among our own 
regulations. In areas where the Commission has potential jursdictional overlap 
with other agmcies €iu<ih as regulaton of fiuorocarbon propellants n aerosols, 
we have endeavored, through the establishment of interagency agreements and 
task forces, to coordinate our efforts so as to avoid the problem of overlapping 
or inconsistent regulations. 

Question 2. To what extent are you required to include economic impact 
statements with proposed regulations? How do you determine whether the bene- 
fits will exceed anticipated costs to consumers? 

Answer. Section 9(c)(1) of the Consumer Product Safety Act (15 U.S.C. 
2058(c) (1) ) requires the Commission to make certain findings for inclusion in 
consumer product safety rules, including findings regarding: "(C) the need of 
the public for the consumer products subject to such rule, and the probable 
effect of such rule upon the utility, cost, or availability of such products to 
meet such need; and (D) any means of achieving the objective of the order 
wliile minimizing adverse effects on competition or disruption or dislocation 
of manufacturing and other commercial practices consistent with the public 
health and safety." 

Further, the Commission has formally adopted benefit and cost as one of its 
criteria for setting project and program priorities. While the opinion of econ- 
omists may differ as to what constitutes sufladent and relevant economic data, 
with resi)ect to regulatory action, the Commission during its proceedings must 
by law make a judgment that its staff has adequately presented and analyzed 
issues relating to the econimic impact of its actions. 

The Commission is, however, concerned that mandatory procedural require- 
ments regarding the prei>aration of draft and final cost/ibenefit assessments, 
such as Ihave been pfroposed in several bills currently pending in the OongreflS, 
would impose additional burdens and delay on the Commission's regulatory 
development efforts without adding substantially to the current efforts to pre- 
vent the imposition of unreasonable or excessive costs on the public. Further, 
requiring consideration of the economic consequences of agency action to take 
the form of a formal cost/benefit analysis may result in controversy and pro- 
duce misleading documents. In the regulation of safety, controversy inevitably 
flows from the attempt to quantify essentially unquantifiable benefits. The 
value of a human life Is a case in i)oint. A cost/benefit analysis may also be 
misleading in that its provision of a "bottom line^' figure ignores the difiScnlt 
questions involved in determining tiie need for, and probable effectiveness <tf, 
mandatory regulation. 

Question S, To what extent do you measure paperwork impact of regulations? 

Answer. Providing an assessment of the projected paperwork imx>act of a 
regulation, while a laudable goal, could prove impracticable or impossible for 
this Commission to accomplish with regard to consumer product safety roles 
or other safety standards The recordkeeping required of a manufacturer in 
connection with a rule consisting of performance requirements for a product 
could have a varying and essentially unpredictable impact on the firms affected, 
depending on the size of the firm, the sophistication of the firm's quality con- 
trol system or its existing recordkeeping practicea Where, on the other hand, 
a rule consists of recordkeeping requirements or requirements that a manufac- 
turer provide the Commission with tecbnical data, (e.g. section 27(e), Con- 
sumer Product Safety Act, 15 U.S.C. 2076(e)), requiring consideration of the 
projected paperwork burden of the rule would, in the Commission's view, be 
appropriate and would, in addition, enable the Commission to better evaluate 
the impact of the rule and the prospects for compliance by affected partiea 
Regardless of whether an estimate of the paperwork burden is contained in 
the proposed rule, the Commission would consider any public comments regard- 
ing socli hforden in its determination to issue the final rule. 
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Question 4- To what extent do you determine the effect regulations will have 
on the courts* workload? Chief Justice Burger recently recommended, "judicial 
impact" statements with new laws. What do you think? 

Answer. The Commission does not, at present, make a formal determination 
regarding the "judicial impact" of its regulations. While it appears obvious 
that the complicated system of administering justice makes the process of such 
prediction uncertain, the Commission believes that it is reasonable to require 
the Congress to at least be aware of possible consequences on the courts of 
legislative actions. 

The Commission, in addition, supports current efforts to reduce the burden 
on the courts. The Commission has recently proposed amendments to certain 
of the statutes Which it administers to provide a systenn of administrative 
imposition of civil penalties, in accordance with a reconmiendation of the Admin- 
istrative Conference of the United States. This proposal would eliminate the 
district court de novo appeal of the administrative determination presently 
required in civil penalty cases, (see sections 3 and 4 of S. 709, currently pend- 
ing before the committee). 

Question 5. Are you preparing to conduct zero-based budget reviews of your 
programs? 

Answer. The Commission's FY 1978 Congressional Budget Request, at the 
request of the House Appropriations Subcommittee and staff representatives 
of the Congressional Budget Office, was submitted in January, 1977 in the 
Zero-Base Budgeting (ZBB) format. Our budget submission was intended to 
be a pilot project amend at determining the feasibility of implementing ZBB 
in all Federal agencies. Although evaluation of the process of ZBB is on-going, 
implementing ZBB in the Commission has been interesting and rewarding in 
that it has resulted in the involvement of managers at all levels within the 
Commission; has afforded the program managers an opportunity to establl^ 
workload factors, effectiveness and evaluation measurements for their pro- 
grams; and has returned decision making as it relates to the assignment of 
resources and establishment of alternatives to the program manager. 

Question 6. What is your view of the "sunset" legislation calling for a phased 
5-year schedule of reidew of federal program functions? Do you favor a "sun- 
set" for agency rules and regulations? 

Answer. The Commission supports the concept of "sunset" legislation. As 
Chairman Byington stated in his testimony on S. 263, the Commission believes 
that reform of statutory authorities and the regulations issued under those 
authcHities : the determination of funding levels through the process of ZBB ; 
and the evaluation of the continued existence of programs and entire agencies, 
through the "sunset" concept are interrelated. The Commission's view there- 
fore, is that the process of "sunset* review, particularly in the case of the 
Commission and other regulatory agencies, should focus on the entire regula- 
tory scheme, rather than on only rules or regulations. 

Question 7. There have been several bills and amendments to bills providing 
for a form of Congressional veto over proposed agency regulations. The budget 
reform law prescribes Congressional action in the form of recissions and defer- 
rals of piroposed impoundments. Please comment on the idea of applying the 
•budgetary process to your agency's proposed req^ations, that is, submitting 
major rules and regulations (i.e., regulations having a substantial impact on 
consumers and businesses as opposed to minor regulations relating to internal 
agency matters and with little or no Impact on outsiders) to the Congress for 
review before they go into effect. 

Answer. The Commission is presently required by section 27(1) of the Con- 
sumer Product Safety Act, as amended in 1976 by Pub. L. 94-284 (15 U.S.C. 
2076(1) ), to transmit to the committee and the House Committee on Interstate 
and Foreign Commerce each proposed consumer product safety rule and other 
safety regulation (with certain enumerated exceptions) at least 30 days prior 
to promulgation. The intent of this provision is to permit the Congress to 
review the proposed Commission action and take whatever action it deems 
appropriate. 

The establishment of formal congressional veto procedures, however, would 
result in delay in the process of rulemaking by this Commission and would 
create uncertainty, particularly among industry, with respect to the final out- 
come of Commission proceedings to establish certain rules and regulations 
under several of the statutes administered by the Commission. Specifically, 
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The Gammiflsion haa not attempted, beyond the efforts outlined above, to 
establish a catalog of regulations. We will, however, continue to conduct sur- 
veys and other programs to determine the level of consumer and industry 
awareness of our regulatory requirements and activities in general. We wish 
to assure that all affected interests are informed about and understand our 
efforts to protect the public from the unreasonable risk of injury associated with 
consumer products. 

Because of the relatively small number of regulations issued by the Commis- 
sion to date, we have not perceived overlap or Inconsistency among our own 
regulations. In areas where the Commission has potential jursdictional overlap 
with other agencies cnidi as regulaton of fiuorocarbon propellants n aerosols, 
we have endeavored, through the establishment of interagency agreements and 
task forces, to coordinate our efforts so as to avoid the problem of overlapping 
or inconsistent regulations. 

Question 2. To what extent are you required to include economic impact 
statements with proposed regulations? How do you determine whether the bene- 
fits will exoeed anticipated costs to consumers? 

Answer. Section 9(c)(1) of the Consumer Product Safety Act (15 U.S.O. 
2058(c) (1) ) requires the Commission to make certain findings for inclusion in 
consumer product safety rules. Including findings regarding: "(C) the need of 
the public for the consumer products subject to such rule, and the probable 
effect of such rule upon the utility, cost, or availability of such products to 
meet such need; and (D) any means of achieving the objective of the order 
wliile minimizing adverse effects on competition or disruption or dislocation 
of manufacturing and other commercial practices consistent with the public 
health and safety." 

Further, the Commission has formally adopted benefit and cost as one of its 
criteria for setting project and program priorities. While the opinion of econ- 
omists may differ as to what constitutes suflacient and relevant economic data, 
with respect to regulatory action, the Commission during its proceedings must 
by law make a judgment that its staff has adequately presented and analyzed 
issues relating to the econimic impact of its actions. 

The Commission is, however, concerned that mandatory procedural require- 
ments regarding the prex>aration of draft and final cost/lbenefit assessments, 
such as Ihave been proposed in several bills currently pending in the Congress, 
would impose additional burdens and delay on the Commission's regulatory 
development efforts without adding substantially to the current efforts to pre- 
vent the imposition of unreasonable or excessive costs on the public. Further, 
requiring consideration of the economic consequences of agency action to take 
the form of a formal cost/benefit analysis may result in controversy and pro- 
duce misleading documents. In the -regulation of safety, controversy inevitably 
flows from the attempt to quantify essentially unquantifiable benefits. The 
value of a human life is a case in point A cost/benefit analysis may also be 
misleading in that its provision of a "bottom line'' figure ignores the diflScult 
questions involved in determining the need for, and probable effectiveness of, 
mandatory regulation. 

Question S, To what extent do you measure paperwork impact of regulations? 

Answer. Providing an assessment of the projected paperwork imi>act of a 
regulation, while a landable goal, could prove impracticable or impossible for 
this Commission to accomplish with regard to consumer product safety rules 
or other safety standards The recordkeeping required of a manufacturer in 
connection with a rule consisting of performance requirements for a product 
could have a varying and essentially unpredictable impact on the firms affected, 
depending on the size of the firm, the sophistication of the firm's quality con- 
tto\ system or its existing recordkeeping practicea Where, on the other hand, 
a rule consii^ of recordkeeping requirements or requirements tiiat a manufac- 
turer provide the Commission with technical data, (e.g. section 27(e), Con- 
sumer Product Safety Act, 15 U.S.O. 2076(e)), requiring consideration of the 
projected paperwork burden of the rule would, in the Commission's view, be 
aiypropriate and would, in addition, enable tiie Commission to better evaluate 
the impact of the rule and the prospects for compliance by affected parties. 
Regardless of whether an estimate of the paperwork burden is confained in 
the proposed rule, the Commission would consrid^ any public comments regard- 
ing soch hforden in its determination to issue the final rule. 
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Question 4. To what extent do you determine the effect regulations will hare 
on the courts' workload? Chief Justice Burger recently recommended, '* judicial 
impact" statements with new laws. What do you think? 

Answer. The Commission does not, at present, make a formal determination 
r^arding the "judicial impact" of its regulations. While it appears obvious 
that the complicated system of administering justice makes the process of sodi 
prediction uncertain, the Commission believes that it is reasonable to require 
the Congress to at least be aware of possible consequences on the courts of 
legislative actions. 

The Commission, in addition, suwjorts current efforts to reduce the burd^i 
on the courts. The Commissi(m has recently proposed amendments to certain 
of the statutes whidi 142 administers to provide a system of administrative 
imposition of civil penalties, in accordance with a recommendation of the Admin- 
istrative Conference of the United States. This proposal would eliminate the 
district court de novo appeal of the administrative determination presently 
required in civil penalty cases, (see sections 3 and 4 of S. 709, currently pend- 
ing before the committee). 

Question 5. Are you preparing to conduct zero-based budget reviews of your 
programs? 

Answer. The Commission's FY 1978 Congressional Budget Request, at the 
request of the House Appropriations Subcommittee and staff representatives 
of the Congressional Budget Office, was submitted in January, 1977 in the 
Zero-Base Budgeting (ZBB) format. Our budget submission was intended to 
be a pilot project amend at determining the feasibility of implementing ZBB 
in all Federal agencies. Although evaluation of the process of ZBB is on-going, 
implementing ZBB in the Commission has been interesting and rewarding in 
that it has resulted in the involvement of managers at all levels within the 
Conmiission; has afforded the program managers an opportunity to estabU^ 
workload factors, effectiveness and evaluation measurements for their pro- 
grams; and has returned decision making as it relates to the assignment of 
resources and establishment of alternatives to the program manager. 

Question 6. What is your view of the "sunset" legislation calling for a phased 
5-year schedule of review of federal program functions? Do you favor a "sun- 
set" for agency rules and regulations? 

Answer. The Commis^on supports the concept of "sunset" legislation. As 
Chairman Byington stated in his testimony on S. 263, the Commission believes 
that reform of statutory authorities and the regulations issued under those 
authwi^ties : the determination of funding levels through the process of ZBB ; 
and the evaluation of the continued existence of programs and entire agencies, 
through the "sunset" concept aro interrelated. The Commission's view there- 
fore, is that the process of "sunset* review, particularly in the case of the 
Commission and other regulatory agencies, should focus on the entire regula- 
tory scheme, rather than on only rules or regulations. 

Question 7. There have been several bills and amendments to bills providing 
for a form of Congressional veto over proposed agency regulations. The budget 
reform law prescribes Congressional action in the form of recissions and defer- 
rals of piroposed impoundments. Please comment on the idea of applying <Qi.e 
budgetary process to your agency's proposed regulations, that is, submittiing 
major rules and regulations (i.e., regulations having a substantial Impact on 
consumers and businesses as opposed to minor regulations relating to internal 
agency matters and with little or no impact on outsiders) to the Congress for 
review before they go into effect. 

Answer. The Commission is presently required by section 27(1) of the (Con- 
sumer Product Safety Act, as amended in 1976 by Pub. L. 94-284 (15 U.S.C. 
2076(1) ), to transmit to the committee and the House Committee on Interstate 
and Fonelgn Commerce each proposed consumer product safety rule and other 
safety regulation (with certain enumerated exceptions) at least 80 days prior 
to promulgation. The intent of this provision is to permit the Congress to 
review the proposed (Commission action and take whatever action it deems 
appropriate. 

The establishment of formal congressional veto procedures, however, would 
result in delay in the process of rulemaking by this Commission and would 
create uncertainty, particularly among industry, with respect to the final out- 
come of Commission proceedings to establish certain rules and regulations 
under several of the statutes administered by the Commission. Specifically, 
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with (respect to delay, current proposals for Congressional veto would gener- 
ally impose a period of 60 to 90 days in wbieh rules would be, in effect, sus- 
pended pending Ck)ngires^onal committee and floor action. If at the end of 60 
days after promulgation, a resolution of disapproval or for reconsideration has 
not been pejwrted or the committee considering the resolution has not been 
discharged from consideration, the rule would go into effect. If, however, at 
least one committee considering the resolution has reported or been discharged 
from consideration of the resolution or either House has adopted such a 
resolution, the effective date of the rule would be delayed an additional 30 
days. Such delay could lengttien the process for issuance of consumer product 
safety rules under the CJonsumer Product Safety Act; regulations for the 
administration and enforcement of the Flammable Fabrics Act; and regula- 
tions issued pursuant to 5 U.S.C. 553 to declare a toy, or other article intended 
for use by children, a hazardous substance under the Federal Hazardous Sub- 
stances Act, as well as all rules issued by the Commission, if the Commission 
determines for good cause that an immediate effective date is in the public 
interest. 

With regard to uncertainty, affected parties, including industry, would be 
unable, for a period of at least 60 days, to determine within any degree of cer- 
tainty the final outcome of a Commission proceeding to issue a rule. For indus- 
try, this would make rational planning of, for example, changes in production 
methods impossible. The possibility of adoption of a resolution for reconsidera- 
tion with the renewed opiwrtunity for public participation could further com- 
pound this uncertainty by altering the substance of a rule after industry re- 
sources have been committed. 

The Commission can, in addition, foresee the possibility that certain inter- 
ested parties would be less energetic in presenting and advocating their posi- 
tions before the Commission knowing that they would have an additional 
opportunity to influence the course of the proceeding before the Congress. The 
record before the Commission would, therefore, become less significant; and, 
consequently the process of judicial review, which is based on an examination 
of the record, would be adversely affected. 

Furthermore, there is no assurance that constituent pressures and contacts 
with members would be open to the public or that the congressional determina- 
tion would be based on "substantial evidence" or on equivalent, as is required 
of consumer product safety rules and other regulations establislied by the 
Commission. 

More fundamentally, the Commission believes that establishment of con- 
gressional veto procedures disregards agencies' specialized exi)ertise in techni- 
cal and complex areas and appears to run contrary to the established princi- 
ple followed by the courts, when reviewing administrative actions, to defer to 
such expertise. 

Senator Schmitt. If there is no further business, we will adjourn. 
[Whereupon, at 1:26 p.m., the hearing was adjouimed.] 
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ADDITIONAL ARTICLES, LETTERS, AND STATEMENTS 

American Trucking Associations, Inc., 

Washington, D,C,, ApHl 15, 1977. 
Hon. Warren G. Magnuson, 

Cha4rman, Committee on Commerce, Science a/nd Transportation, U^8. Senate, 
Russell Senate OJS^tce Builddng, Washington, D,C, 

My Dear Mr. Chairman : This is to submit our views on S. 263, the "Interim 
Regulatory Reform Act of 1977, which was the subject of hearings before your 
Committee on April 4 and 5, 1977, and on S. 547, the "Surface Transportation 
Procedural Reform Act of 1977," which is also under consideration by your 
Committee. We a<re particularly interested in the procedural reforms projwsed 
in these two bills as they relate to the Interstate Commerce Commission. 

The American Trucking Associations, Inc., by action of its Executive Com- 
mittee in February, 1976, committed itself to the elimination of "regulatory 
lag" and in a petition filed with the Interstate Commerce Commission on 
March 4, 1976, requested that the ICC impose the same stringent time limits 
for processing motor carrier proceedings, which were mandated by Title III 
of the Railroad Revitalization and Regulatory Reform Act of 1976 for process- 
ing rail proceedings. 

Specifically, we asked that the Commission impose the following time 
limitations : 

1. To complete all evidentiary proceedings within 180 days following assign- 
ment to an administrative law judge, individual Commissioner, employee board 
or panel of the Commission ; 

2. To issue an initial decision within 120 days after completion of evidentiary 
proceedings. 

3. To act on appeals from initial decisions within 180 days; and 

4. To complete action on reconsideration of a Commission order within 120 
days. 

One of the reasons for the Commission's failure to adopt these limitations is 
the lack of adequate manpower to meet the increase in workload. It Is our 
real fear that, since the Commission is bound by statute to process rail pro- 
ceedings in an expeditious manner, proceedings involving motor carriers wiU 
not be accorded timely consideration. 

For these reasons, we believe it in the best interests of our national trans- 
portation system to correct the present inherent procedural inequalities created 
by the 4-R Act Therefore, we heartily endorse Section 14(b) of S. 263 whereby 
the ICC would be required to grant or deny i)efcitions for the commencement 
of a proceeding for the issuance, amendment, or (repeal of ia rule or regulation 
within 120 days of receipt. We also strongly favor the procedural reforms sim- 
ilar to our four requests listed above, which are contained in Section 3 of 
S. 547. 

In line with the above (proposals, we are concerned over the budgetary ceil- 
ings for the ICC contained in Section 14 (i) of S. 268 for 1978 and 1979. It is 
precisely because of the practical problems of staff and other resouK^e limita- 
tions that the ICC feels constrained from adopting mare stringent time limi- 
tations on processing motor carrier proceedings before it The unrealistic budget 
ceilings which would be imposed by Section 14 (i) of S. 263 would negate the 
salutary effects of these procedural reforms by lessening the quality of review. 

We ask that this letter foe made a part of the hearing record on S. 263 and 
S. 547. 

Sincerely, 

Bennett C. Whitlook, Jr., 

President. 

(219) 
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The National Industrial Traffic League, 

Stamford, Conn., April 14, 1977. 
Hon. Warren G. Magnuson, 

Chairman, Senate Commerce, Science and Transportation Committee, 
Dirksen Senate Office Building, Washington, D.C. 

Dear Chairman Magnuson: The National Industrial Traffic League wishes 
to take this opportunity to comment for the official record of hearings on S. 263, 
the Interim Regulatory Reform Act of 1977 which was the subject of a hearing 
before your committee on April 4, 1977, as it applies to the ICC, CAB, and FMC. 

The League is a voluntary organization of 1800 shippers, shippers' associations, 
boards of trade, chambers of commerce and other entities concerned with rates, 
traffic and transportation services of all carrier modes. It is the only shipper 
organization which represents all types of shippers nationwide. Its members 
include large, medium and small shippers who use all modes of transportation 
and who ship all types of commodities. The League is not a panel or committee 
of a trade group, or a spokesman for a particular commodity or transportation 
point of view, and does not permit carrier membership. 

The League's primary concern is to provide for the nation and all its shippers 
a sound, efficient, well-managed transportation system, privately owned and 
ofperated. 

To arrive at positions reflective of the broad range of shipper interests within 
the League, the League membership at is annual and special meetings considers, 
debates and votes on actions to be taken. During its seventy years of existence, 
the League has frequently been the spokesman for the nation's shippers before 
Congress on proposed transportation and regulatory reform legislation. 

The Interim Regulatory Reform Act of 1^77 as introduced by you, Mr. Chair- 
man, and Senator Pearson would affect seven regulatory agencies including the 
Interstate Commerce Commission, the Civil Aeronautics Board, and the Federal 
Maritime Commission. Provisions of the bill include : requiring the various reg- 
ulatory agencies to recodify their rules and regulations within definite time 
I)eriods, requiring timely consideration of petitions, simultaneous budget trans- 
mission to the Office of Management and Budget and the Congress, and providing 
for fixed authorization of appropriations for the agencies. 

Section 4 of S. 263, entitled "Law Revisions" requires each agency to revise 
and codify all applicable statutes and case-law under which it functions and to 
recommend legislation which would better achieve the purpose for which the 
agency was established. Final action to facilitate Congressional consideration of 
matters relating to regulatory reform and each proposed revision and recodifica- 
tion ''shall be designed to clarify, simplify and improve the applicable law, both 
substantively and technically." 

The League supports the provisions of Section 4 as ai)plieable to ICC, FMC 
and CAB. 

Section 5, is entitled "Timely Consideration of Petitions." 

This section : 

A. Would give agencies 120 days to grant to deny petition for conmiencement 
of proceedings. If granted, the agency must commence proceedings "as soon 
thereafter as practicable." If denied, the agency must publish its reasons in the 
Federal Register. 

B. If petition is denied or the agency doesn't act in 120 days — ^petitioner may, 
within 60 days after order or expiration of 120 days, commence action in Federal 
Court for an order directing the agency to commence action. Petitioner must 
demonstrate to the court that his action "is necessary," and that failure to act 
"... will result in the continuation of practices which are not consistent with 
the public interest or in accordance with the act." 

The League strongly endorses Section 5 which now applies to the railroads. 
Under the League's "even-handed" treatment i)osition for all modes of trans- 
portation, the members favor expanding it to other transportation modes. 

Section 6, Congressional Access to Information is also strongly favored by the 
League as it applies to transportation regulatory agencies. 

This section has three provisions. The first addresses Budget Transmissions to 
Congress. It says that when an agency submits budget estimates, requests or 
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information to the President or Office of Management and Budget, it shall con- 
currently transmit a copy to the Congress. 

The second iwrovision deals with "Legislation Recommendations to Congress." 
This provision states that when an agency submits legislative recommendations, 
testimony or comments on legislation to the President or Office of Management 
and Budget, it shall concurrently transmit a copy thereof to the Congress. 

The third provision, is entitled "Congressional Information Bequests" and 
•provide that agencies must respond in 10 days to requests for documents and 
information from Congressional Committees. 

The League strongly favors the provisions under Section 6 — Congressional 
Access to Information. 

Finally, as to Section 3, "Rules Recodification," the following provisions apply : 

A, Recodification proposal ty agencies 

Submit to Congress (and Administrative Conference of the U.S.) an initial 
proposal setting forth a recodification of all of the rules which such agency has 
issued and which are in effect or proposed, as of the date of the submission. 

B. Recodification of rules and regulation procedure 

Deadline Action required 

(1) Within 360 days; after enact- Agency recodification proposal — ^to 

ment of Act. Congress and Administrative Con- 

ference of the United States. 

(2) Within 480 days; after enact- Administrative Confernce comments 

ment of Act. and recommendations — to Con- 

gress and agency. 

(3) Within 570 days; after enact- Agency final recodification pro- 

ment of Act. posal — ^must consider (2) above, 

as well as recommendations from 
other sources. 

(4) 90 days after submission of final Rules take effect. 

proposal. 

Also under Section 3, Congressional committees shall examine, study and 
take appropriate action in initial and final proposals in exercise of their over- 
sight responsibilities. A test of initial and final projwsals would be published 
in the Federal Register with written comments invited. Finally, rules not recodi- 
fied, would be cancelled. Recodification of transportation agency laws, rules and 
regulations has been proposed a number of times in the past. If Congress deter- 
mines such a recodification is desirable, the League members will cooperate with 
the agencies in this effort. 

Section 13, "Authorization of Appropriations,*' is opposed by the League. 
This section provides for fixed amounts appropriated to carry out agency 
powers and duties for fiscal years ending September 30 : 





1978 


1979 


1980 


Interstate Commerce Commission... 


__ $59, 850, COO 


$62,700,000 
23,594,000 
9,130.000 


$24,666,oS6 
9,545,000 


Federal Maritime Commission _ 


22, 522, COO 

8,715,000 









1 Not named. 

In summary, the League generally favors a number of provisions of S. 263 as 
applied to transportation iregulatory agencies. 

The League is a strong advocate for iregulatory reform in the Interstate Com- 
merce Commission, the Federal Maritime Commission and the Civil Aeronautics 
Board. League committees are studying other pirovisions in S. 263, and other 
pending transportation iregulatory oreform bills, and will submit further League 
comments as they are available. 
Sincerely, 

J. ROBEBT MOBTON, 

PreHdent, 
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Federal Maeitime Ck)MMi88ioi«^, 

OiTicB or THE Vice Chateman, 
Washington, D.C. April IS, 1977. 
Hon. Warben G. Magnuson, 

Chadrman, Committee on Commerce, Science, and Transportation, U.S. Senate, 
Washington, D,C, 
Dear Mr. Ghaibman: In response to your request of April 7, 1977, I am 
pleased to furnish this agency's estimates of the authorizing levels for the five 
years beginning with fiscal year 1978 for inclusion in S. 263, the Interim Rc^^la- 
tOry Reform Act. 

These estimates reflect a modest increase in administrative expenses, exclud- 
ing an allowance for civilian pay increases which are usually covered by 
separate legislative action. The estimates are as follows : 

^. , Estimated 

Fiscal year : amount 

1978 $8, 901, 000 

1979 9, 150,000 

1980 9, 500, 000 

1981 -^ 9, 800, 000 

1982 10, 200, 000 

Sincerely yours, 

Clarence Morse, 

Vice Chairman. 

Federal Trade Commission, 
Washington, D.C, April 15, 1977. 
Hon. Warren G. Magnuson, 

Chairman, Committee on Commerce, Science, and Transportation, U.S. Senate, 
Washington, D.C. 

Dear Chairman Magnuson : This is in response to your April 7, 1977, letter 
to Chairman Collier, and my subsequent conversation with Mr. Merlis of the 
Committee staff concerning the Commission's authorization needs for the next 
five years. 

We have reviewed our existing and projected funding requirements to prepare 
an estimate of the appropriate authorization levels for the next five years. 
This has been necessary because the Commission is engaged in very costly 
rulemaking activities in consumer protection, is contemplating rulemaking in 
its competition mission, and is simultaneously conducting a number of massive 
complex antitrust litigations. In addition, the recent rate of infiation and cost 
of the Federal pay raise indicates the need for substantially higher authorization 
levels. 

Against this background, the following levels seem to be minimally adequate. 

-,, , Authorization 

Fiscal year : uvel 

1978 $65 

1979 70 

1980 75 

1981 80 

1982 85 

If we may be of additional assistance on this matter, please call us. 
Sincerely, 

R. T. MeNAMAR, 
Executive Director. 



Interstate Commerce Commission, 

Office of the Cb-airman, 
Washington, D.C, ApHl IS, 1977. 
Hon. Warren G. Magnuson, 

Chairman, Senate Committee on Commerce, Science, and Transportation, Wash- 
ington, D.C. 
Dear Chairman Magnuson: The enclosed estimate of authorization levels 
for the Interstate Commerce Commission for the five-year period beginning with 
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Fiscal Year 1978 is forwarded in compliance with your request of April 7, 1977. 
As you will note, our projection anticipates an increase of approximately 13 
percent per year in overall resource requirements. This anticipation is based 
upon the following assumptions : 

1. A 5.5 percent inflation factor. This estimate was developed by averaging 
the anticipated increases based upon research performed with a model provided 
by Data Resources, Inc. As with all economic projections, the change in the 
overall environment could have a significant impact on the rate of inflation over 
the course of the next flve years. Our speciflc analysis was measured by GXP 
deflator. This provided for an increase of 5.9 percent in 1978; 5.6 percent in 
1979; 5.5 percent in 1980; 5.4 percent in 1981; and 5.2 percent in 1982. For 
balancing purposes, we have used the average flgure of 5.5 percent for each. 

2. An average increase in Government salaries of 5.5 percent per year. This 
flgure is used inasmuch as it was the guideline under Phase 2 Economic Controls 
during the period of mandatory price and wage controls in the past administra- 
tion. It is anticipated that this is probably a somewhat conservative flgure. 

3. A 3 percent increase in personnel per year. Although this Commission 
intends to make every effort to increase its efficiency and productivity in the 
performance of duties, we do expect that the institution of the Public Counsel 
function and the extension of the Commission's staff more deeply into overall 
proceedings will require some additional resources. While we hope to be able 
to reallocate internally, based upon improved budget techniques, some small 
increases will probably be necessary to support the new directions intended. 

Our flgures are all based upon the Fiscal Year 1978 budget request to Congress 
of $67,504,000 and 2,508 positions. 

If there are any questions or if additional information is required, please 
contact me or the Acting Budget and Fiscal Officer, Mr. Michael Fontana, who 
is on 275-7827. 

Sincerely yours, 

A. Daxiel O'Neal, 

Chairman, 
Enclosure. 

INTERSTATE COMMERCE COMMISSION. ESTIMATED AUTHORIZATION LEVELS. FISCAL YEAR 1978-«2 

(Dollars In thousands] 

1978 1979 1980 1981 1982 

Base 

Additional manpower costs 

Civilian pay increases 

Consumer price increases 

Total authorization level... 

Total positions 2.508 2,558 2.609 2.662 2,715 



Association of American Eailboads, 

Law Department, 
Waakinffton, D.C, April 21, 1977. 
Hon. Warren G. Magnuson, 

Chairma/n, Senate Committee on Commerce^ Science, and Transportation, 
Washington, D.C, 
Dear Mr. Chairman: On January 14, 1977, S. 263, the Interim Re^latory 
Reform Act of 1977 was introduced by Senator James B. Pearson. Principally, 
S. 263 deals with changes in procedures and practices of seven named inde- 
pendent regulatory agencies. Among other things S. 263 would (1) require each 
agency to prepare a recodification of all its rules and regulations, (2) assure 
the appropriate Congressional committee access to all agency documents, (8) 
permit an agency to represent itself in a civil action, (4) make it a federal 
crime to kill an oflScer or employee of any of the named agencies, (5) tighten 
conflict of interest rules for future employment of Commissioners, (6) authorize 
appointment of the Chairman of each agency by the President, with the advice 
and consent of the Senate, for a three-year term, and (8) authorize appropri- 
ations through September 80, 1979. 



$67, 504 


$71,216 
1,424 
3,917 
3,917 


$80,474 
1 609 
4.426 
4,426 


$90,935 
7.818 
5.001 
5,001 


$102. 755 





2 055 


3.712 


5,651 





5,651 






71. 216 


80.474 


90.935 


102,755 


116. 112 
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The only provision in S. 263 on wbich this Association will comment in this 
statement relates to the second of the eight objects listed above, namely, Con- 
gressional access to agency documents. 

More specifically, § 14(c) (5) of S. 263 would amend 517(15) of the Inter- 
state CJommerce Act (49 U.S,C. §17(15)) by deleting the third sentence of 
5 17(15). Section 17(15) directs the Interstate CJommerce Commission to submit 
railroad documents in its possession to the House and Senate Commerce Com- 
mittees within 10 days of a request for such information. But §17(15) does 
not encompass all documents in the possession of the Commission. The third 
sentence contains an exception to the general requirement and reads as 
follows : 

"This paragraph shall not apply to documents whicb have been obtained by 
the Commission from persona subject to regulation by the Commission, and 
which contain trade secrets or commercial or financial information of a 
privileged or confidential nature." 

The quoted language follows closely the language of the Freedom of Infor- 
mation Act (5 U.S.C. § 552) whidh provides generally that govemmient agen- 
cies shall make agency rules, opinions, orders, records, and prooeedings avail- 
able to the public. But there are certain exceptions in the Freedom of Infor- 
mation Act to the broad access to agency materials. The one relevant here is 
"trade secrets and commercial or financial information obtained from a person 
and privileged or confidential." (5 U.S.C. § 522(b) (4) ) 

The railroad industry requests that the confidential documents exception be 
continued and its proposed deletion by § 14(c) (5) of S. 263 be, itself, deleted. 

Section 17(15) was added to the Interstate Commerce Act by enactment of 
the Railroad Revitalization and Regulatory Reform Act of 1976 ("the 4-R 
Act") (P.L. 94-210; 90 Stat. 31), specifically § 301 of the 4-R Act As originally 
proposed in the House bill, H.R. 9802 (94th Congress, 1st Session), the pro- 
posed §17(15) did not include the confidential documents exception. H.R. 
9802 was succeeded, after extensive mark-up, by H.R. 10979 (49th Congress, 1st 
Session), which did contain the exception as presently worded in § 17(15). The 
Senate bills, culminating in S. 2718 (94th Congress, 1st Session), did not include 
a proposed § 17(15) of the Interstate Commerce Act, relating to Congres^onal 
access to information. So, while the Senate has not previously considered what 
is proposed in S. 263 at § 14(c) (5), the House, in the form of the Committee 
on Interstate and Foreign Commerce, has earlier considered the Congressional 
access to information provision without the exception and has rejected it. 

The Interstate Commerce Commission has in its possession and continues to 
receive information and documents which may be charaoteriaed as "trade sec- 
rets and commercial or financial information of a privileged or confidential 
nature." Some of that information is supplied with full knowledge that it will 
not and cannot be divulged. But the proposal now is made in § 14(c) (5) of 
S. 263 that such information will no longer be considered confidential. The AAR 
asks only that "where the Government has obligated itself in good faith not to 
disclose documents or information which it receives, it should be able to honor 
such obligations." (House Report No. 1497, May 9, 1966, on confidential mate- 
rials exception to the Freedom of Information Act). 

The Association of American Railroads respectfully requests that the Inter- 
state Commerce Commission be permitted to maintain the confidentiality of 
certain railroad documents and that § 14(c) (5) be deleted from S. 263, the 
Interim Regulatory Reform Act of 1977. 
Sincerely, 

Haebt J. Bbeithaupt, Jr., 
Vice President and General Counsel, 



The Southebn TuAPnc League, Inc., 

Chattanooga Freight Bureau, Inc.. 

Chattanooga, Tenn,, April «7, 1977. 
Committee on Commerce. Science and Transportation, 
U.S. Senate, Dirksen OJ^Uce Building, 
Washington, D.C. 

Gentlemen : At its April 12 meeting the membership of the Southern Traffic 
League voted to express its opposition to this legislatian. 



Digitized 



by Google 



225 

The Southern Traffic Lea^rue, Inc. has a membership of approximately 100 
Southern fiihippers and receivers of freight within, from, and to tliis region. The 
puri>ose of the League is to obtain adequate but economical transportation 
service. 

The League membership feels that Congress now has authority in many <^ 
the areas as covered by this proposed legislation. Opposition is also expressed 
to the provision that would prevent a former Commissioner for a two-year 
I)eriod from accepting gainful employment in the representation of any person 
before a regulatory body which he formerly served. The membership feels that 
this is unfair and that it could lead to a deterrent in securing for the various 
regulatory agencies the best qualified commissioners. 

Please accept this as opposition to the proposed legislation. 
Yours truly, 

M. C. Ellis, 
Chairman, Legislative Committee, 



Genesee and Wyoming Railroad Co., 

Clarks Summit, Pa., April 29, 1977, 
Hon. Wabren G. Maonttson, 
RusseU Senate Office Building, 
WasMngton, D,C. 
Hon. James B. Peabson, 
Dirksen Senate Office Building, 
Washington, D,C. 

Gentlemen : By majority vote, on b^ialf of the one hundred fifty-six members 
of the Sastem Traffic & Travel Assodation, Inc. and the three hundred ninty- 
f our members of the Eastern Tnansportati^m Group Assodiation representing all 
modes and many of the professions directly and indirectly involved in trans- 
portation, transportation regulation, education, law, the travel Industry and the 
sciences, we would like to register our deep concern over the possible deregula- 
tion of the Tarious modes. 

S. 263 introduced by Semators Wanren G. Kagnuson (D,Wash) and James B. 
Pearson (R,Kan8) unfortunately would set the tone for complete deregulation in 
the various agencies that presently control the nations commerce which, in the 
opinion of the majority, would have a disastrous effect on the transportation 
industry at large, i.e., air, rail, truck and maritime. 

We do realize, as I am sure you do, that overregulation has had a serious and 
at times adverse impact on the ability of the verious modes to maintain sufficient 
stable financial resources to properly maintain, upgrade and develop and pur- 
chase new equipment and facility to meet modem standards and requirements 
today imd for the future. 

It is, therefore, the consensus of the majority of the membership of the two 
organizations, outlined above, that legislation such as S. 263 should be carefully 
researched to retain our existing system of checks and counter checks with an 
appropriate sense of balance. It is extremely doubtful that the alleged benefits 
derived from deregulation would bring about among other things, fifty percent 
fare reductions and continuing safe transportation between not only the high 
traffic density points but the probable elimination of sound schedule service on 
an inter-city basis on the less than lucrative routes serving the marginal smaller 
citie& 

In the event that this type of legislation becomes law, it would be only a matter 
of time before deregulation of all modes at the expense of the tax payer, would 
occur. An objective review of all transportation legislation and regulation is 
desirable, if not mandatory. However, deregulation of our sphisticated systems 
wuld be a disaster and would not "facilitate the movement of people and goods." 

Senate Bill 689 would again destroy our proven system of balance and counter 
balance. We would sincerely appreciate your assistance in preserving sound 
transportation legislation that would assist the industry and the traveling public 
rather than destroy its potential viability. 
Eespectfully yours, 

John N. Kiefkr, Jr., Administrative Vice-President. 
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Executive Office of the Pbesident, 
Office of Management and Budget, 

Washington, D.C., May 16, 1977. 
Hon. Warben G. Maqnuson, 

Chairman, Committee on Commerce, Science and Transportation. U,8, Sen4ite, 
Washington, D.C. 
Deab Mb. Chaibman : Enclosed for your reference is a copy of my response 
to a recent letter of Senator John Danforth on certain provisions in S. 263, the 
"Interim Regulatory Reform Act of 1977," regarding concurrent submission of 
budget requests and legislative recommendations to Congress and this oflSce 
by the agencies covered in the bill. 

It would be appreciated if this letter would be incorporated in the Committees 
record on this bill. 
Sincerely, 

Bebt Lance, Director, 

Executive Office of the Pbesident, 
Office of Management and Budget, 

Washington, D.C, May 16, 1977. 
Hon. John C. Danfobth, 

Committee on Commerce, Science and Transportation, U.S. Senate, 
Washington, D.C. 

Deab Senatob Danfobth : Thank you for your recent letter regarding S. 263, 
the "Interim Regulatory Reform Act of 1977" as it pertains to the review by the 
Office of Management and Budget of budget requests and legfslative conmients 
of certain independent regulatory agencies. 

At the time that agencies submit their budget requests to the Office of Man- 
agement and Budget, their budgets are tentative proposals for the President to 
consider within the overall context of his domestic and foreign policy objectives. 
The President should be allowed to consider all of these suggestions, make his 
determinations according to his priorities, and then present a comprehensive, co- 
ordinated budget to the Congress for its consideration. The benefits of such a 
system have been recognized by both the Congress and the President and are the 
basis for the Budget and Accounting Act of 1921. 

The basic problem with requiring agencies to submit their budgets to the 
Office of Management and Budget and Congress conci;Lrrently lies in the timing 
of the submission of budget information to the Congress. The budgets of in- 
dividual agencies — including the independent regulatory commissions — have im- 
portant relationships with fiiose of other agencies and programs of the Govern- 
ment. Such relationships cannot be seen or evaluated until the entire. budgetary 
picture is revealed when the President sends his budget to the Congress. Prema- 
ture disclosure of individual agency budget requests could force the Congress to 
conduct a narrowly-focused, disjointed consideration oif such requests. 

The Office of Management and Budget supports the sharing of agency budget 
requests with the Congress after the President's Budget has been transmitted 
to the Congress. The heads of agencies may provide information concerning their 
budget requests to the President when the Congress asks for this information in 
connection with its consideration of the President's Budget. Additionally, pro- 
visions of the Congressional Budget and Impoundment Control Act of 1974 pro- 
vide a statutory right of Congress to obtain the appropriate data and iufprma- 
tion which the Congress may need for its budgetary decisions. 

Rather than encouraging procedures whereby Congress receives some agency 
budget information in a piecemeal fashion, we would Urge instead that the Presi- 
dent and the Congress continue to work together to develop ways in which the 
budget process as a whole can be improved. I look forward to our joint considera- 
tion of the possibility of instituting zero-base reviews of government i>rograms 
and I anticipate that significant budget reform can be achieved throug:h these 
efforts. 

Similarly, the Office of Management and Budget's legislative review and 
coordination function is intended to assist the President (or his policir repre- 
sentatives) in developing and presenting to Congress a coherent, coordinated 
legislative program and coordinated views on pending legislation. Coordlnatiton 
by the Office of Management and Budget of legislative proposals and positions by 
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the various agencies serves several important purposes for the Administration, 
individual agencies, and the Congress : (a) it provides a mechanism for develop- 
ment of a coherent legislative program for the President; (b) it encourages 
the various agencies to take the problems and concerns of other agencies into 
account; (c) it facilitates the development of a consistent Administration posi- 
tion on legislation; and (d) it assures that the Congress gets coordinated and 
iuformative agency views on legislation under consideration. 

Moreover, legislative communications may be submitted to the Congress with- 
out prior coordination by this Office where time limitations do not permit such 
coordination to be achieved. As a result, agencies are not and have not been 
precluded from taking timely positions on legislation pending in the Congress. 

We believe that both the President and the individual agencies benefit from 
this service and that all agencies should have access to it. 

In summary, I believe that current provisions of law which provide for con- 
current submission of budgetary and legislative items are unwise, that considera- 
tion should be given to repealing them, and that they should not be extended 
to additional new agencies. 
Sincerely, 

Bkbt Lance, Director, 

Questions of Senator Schmitt and the Answers of the Civil 
Aeronautics Board 

Question 1. To what extent does your agency have a complete cross-referenced 
catalog of regulations by subject matter, by requirements and by impact upon 
consumers, businesses and other agencies of Government? Are they readily avail- 
able for public use and Congressional reference after they have been promulgated? 
How do you detect overlapping or inconsistent regulations in your agency and 
between agencies? 

Answer. The Board's Rules are set forth in five parts : Economic Regulations, 
Procedural Regulations, Special Regulations, Organization Regulations and 
Policy Statements. The first two of these are of great importance to the air trans- 
port industry and the general public. There is in being a comprehensive (41 pages) 
alphabetical Subject Index to the Eiconomic Regulations and a 23 page Subject 
Index to the Procedural Regulations. While there exists no specifically assigned 
cross reference to the rules by requirements or by impact upon consumers, busi- 
nesses and other government agencies, the subject matter indices provide an 
effective means for quickly locating any desired material. 

The indices have been published as part of the CAB Regulations and are dis- 
tributed to all who subscribe to the service which provides updated and supple- 
mentary material. Copies of the indices are available without charge upon request. 

Overlapping or inconsistent regulations are generally detected by the staff or 
by those, including other Federal agencies, who comment on proposed, rules. Any 
overlap or inconsistency is eliminated prior to promulgation. Also, the General 
Accounting Office reviews all proposed rules containing record keeping or rei>ort- 
ing requirements to avoid collection of data in possession of other agencies. In 
those few cases where an overlap or inconsistency is not recognized prior to pro- 
mulgation, it is corrected quickly. The Board's staff, as well as many i)ersons 
outside the Board who work closely with our regulations on a continuing basis, 
know them intimately. Few instances of duplicative or inconsistent regulations 
have occurred. 

Question 2. To what extent are you required to include economic impact state- 
ments with proposed regulations? How do you determine whether the benefits will 
exceed anticipated costs to consumers? 

Answer. The Civil Aeronautics Board, an independent regulatory agency, is not 
required ot include an economic impact statement with its proposed regulations. 

The Board agrees that for any regulatory or other governmental action to be 
justifiable, its social benefits must exceed its costs. It is the fundamental duty of 
every decisionmaking governmental official, including this Board and the policy- 
recommending members of its staff, to consider this factor in determining the 
reasonableness of contemplated action. Although in many of the areas regulated 
by the Board, it is impossible to quantify, especially in advance, the relative costs 
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and benefits — to the public, the industry, and the Board — of adopting (or failing 
to adopt) a particular regulation, we attempt to use the best information pre- 
sented in the proceeding, or otherwise available, to make a reasoned evaluation of 
costs and benefits. 

Where it is possible that some element, particularly of cost, can be quantified, 
the Board receives comments on this point from those directly affected, even if not 
specifically solicited, to be analyzed in the weighing process that precedes a final 
decision. In the Fare Summaries rulemaking action, for example, (ER-979, 41 
F.R. 55865, December 23, 1976, 42 F.R. 1220, January 6, 1977) The Board solicited 
and received detailed Information from the air carriers on their projected costs 
for the summaries, which was highly useful in arriving at a decision. 

Question S. To what extent do you measure paperwork Impact of regulations? 

Answer. The Board does not generally undertake to make a separate evalua- 
tion of the "paperwork" Impact of regulations. There appears to be no good 
reason to single out paperwork, among the various costs imposed by a govern- 
ment regulation, for special treatment. As discussed in response to question 2, 
aU costs should be fully considered. 

Furthermore, the concept of "paperwork" appears to be too vague for a statu- 
tory requirement. It is not clear whether it refers only to requirements for 
submission of information to the government, or also includes paper that is 
moved about internally within a company subject to the rule in question. The lat- 
ter meaning, it should be noted, would prolmbly be impossible for a government 
agency even to approximate. It is also unclear whether the concept refers to the 
time spent drafting a document per se, or the substantive activities whose final 
products appear on paper. For example, if a study is required by a government 
rule, would paperwork include the time spent on the study itself, or only the 
time spent drafting the report? Most of what businesses do today could in some 
sense (especially if electronically stored data is included) be considered 
"paperwork." 

Question 4- To what extent do you determine the effect regulations will have 
on the courts* workload? Chief Justice Burger recently recommended "judicial 
impact" statements with new laws. What do you think? 

Answer. The Board does not attempt to determine the effect of its regulations 
on the courts* workload. Generally, none of the Board's regulations are directed 
toward litigation. Most of the litigation in which the Board is involved is in- 
stituted by Interested outside persons, challenging the validity of a rule or other 
Board action, or it consists of enforcement action brought by the Board against 
violators of its rules or the statutes it administers. 

With respect to any proposal for "judicial impact'* statements for new 
statutes, the Board would defer to the Congress* judgment as to whether this 
single factor should be specifically focused on in the legislative deliberations 
on each bill. 

Question S. Are you preparing to conduct zero-based budget reviews of your 
programs? 

Answer. In keeping with the President's memorandum of February 14. 1977, 
asking agency heads to develop a zero-based budgeting system for use in prepar- 
ing the 1979 Budget, the CAB is planning to conduct zero-based reviews of the 
Board*s programs. 

Question 6. What is your view of the "simset** legislation calling for a phased 
5-year schedule of review of federal program functions? Do you favor a "sunset** 
for agency rules and regulations? 

Answer. While the Board would reserve the opportunity to comment upon the 
specifics of any bill involving "sunset** provisions, we would like to reemphasize 
our agreement with the basic objective of requiring a periodic review of the 
function, iK»rrorinance and value of ongoing governmental programs. As we noted 
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lu a report to the Senate Committee on Government Operations last year on 
S. 2025, the Board "strongly supports the concept of regular, thorough and 
orderly Congressional oversight," although we were not in a position to state 
whether that particular piece of legislation would optimally implement this 
desirable objective. Similarly, we l)elieve that Congress should ensure that any 
legislation it promulgates along these lines does not involve costs in funds, time 
and manpower resources which would outweigh the benefits of Congressional re- 
view in terms of better and more efficient regulation. We should mention, in this 
regard, that the several regulatory reform proposals now pending before the 
Aviation Subcommittee contemplate significant changes in the Federal Aviation 
Act and, if enacted, would satisfy the review requirements of any general sunset 
legislation with respect to the Board, at least in the near term. 

The Board has taken no position in the past with respect to "sunset" for agency 
rules and regulations. As an initial reaction, it would seem that separate "sun- 
set" legislation for agency rules would be redundant if the underlying statute 
IB made subject to periodic reexamination, since change in the enabling statute 
would require concomitant revision of agency regulations. In this regard, we 
believe that sunset provisions for the Board's rules and regulations, if thought to 
bfc desirable, should be adapted to, and incorporated into, the regulatory reform 
lifgislation now before the Aviation Subcommittee, along with an appropriate 
and realistic schedule for completion of the reexamination of the Board's rules 
and regulations, consistent with the objectives and timetables of the basic reform 
legislation. 

Question 7. There have been several bills and amendments to bills providing 
for a form of Congressional veto over proposed agency regulations. The budget 
reform law prescribes Congressional action in the form of recissions and deferrals 
of proposed impoundments. Please comment on the idea of applying the budgetary 
process to your agency's proposed regulations, that is, submitting major rules 
and regulations (that is, regulations having a substantial impact on consumer* 
and businesses as opposed to minor regulations relating to internal agency 
matters and with little or no impact on outsiders) to the Congress for review 
before they go into effect. 

Answer. The Board does not favor legislation which would create formal 
procedures for Congressional veto of agency regulations prior to the time they 
go into effect. Under current practice and procedure regulatory agencies such 
as the Board are subject to due process requirements, including public notice. 
Interested persons, including members of Congress, are given an opportunity 
to file comments concerning a proposed rule or regulation. Should the Board 
adopt any proposed rule or regulation over the objection of any interested person, 
that person has the right to challenge the rule in the courts. In our view, judicial 
review is an effective assurance that legislative policies will be executed. Since 
the determination of legal questions concerning Board rules, including whether 
a rule or regulation goes beyond the mandate of the agency's legislation or is 
otherwise contrary to law, are traditionally within the jurisdiction of the courts, 
the Board believes that Congressional review would be both redundant and 
inappropriate. 

Moreover, Congress in any event retains full authority to monitor and to 
modify the Board's activities in the rulemaking field, through legislative over- 
sight generally or through the passage of amendatory legislation, and has exer- 
cised its prerogatives In this regard in the past. Congressional review of each 
rule and regulation, on the other hand would result in further regulatory delay 
and create additional burdens upon agencies and the Congress at a time when 
delay has become a matter of concern, without significant material benefits in 
terms of improved Congressional oversight over the regulatory process. We also 
feel ttiat it would be difficult in many instances to differentiate between **regula- 
tions having a substantial impact on consumers and business" and "minor 
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regulations relating to internal agency matters and with little or no impact on 
outsiders," and thus to lessen the overall burden. For these reasons, the Board 
would be opposed to legislation along the lines suggested by the question. 



Civil Aeronautics Board, 
Washington, D,C,, April I4, 1977. 
Hon. Warren G. Magnuson, 

Chairman, Committee on Commerce, Soiencey and Transportation, U.S. Senate, 
Washington, D.C. 
Dear Mr, Chairman : This is in response to your letter of April 7, 1977 request- 
ing estimates of appropriation levels for the fiscal years 1978 through 1982. 

For the Board's Salaries and Expenses appropriation, the estimates are as 
follows : 

Fiscal year: 

1978 $23, 781, 000 

1979 24, 899, 000 

1980 : 26, 019, 000 

1981 27, 190, 000 

1982 ^ 28, 414, 000 

If any further information is required, we will be pleased to, supply it. 
Sincerely, 

John E. Robson, Chairman. 

Federal Communications Commission, 

Washington, D.C, April 15, 1977. 
Hon. Warren G. MiA.gnuson, 

Chairman, Committee on Commerce, Science, and Transportation, U.S. Senate, 
Washington, D.C. 
Dear Mr. Chairman : This is in response to your letter of April 7, 1977, re- 
questing, estimates of authorization levels for five fiscal years beginning with 
Fiscal Year 1978. 

In the testimony given on April 4, 1977, before your committee, our General 
Counsel, Mr. Hartenberger, stated our estimated authorization levels for Fiscal 
Years 1978 to 1980, as follows : 

Fiscal year : 

1978 - $70, 000, 000 

1979 - - 74, 000, 000 

1980 78, 000, 000 

We prepared these estimates by starting with our Fiscal Year 1978 Budget 
Request to the Congress of $59,826,000, and added to it the dollar impact of four 
amendments we currently have pending at the OflSce of Management and Budget. 
We further adjusted upward our Fiscal Year 1978 estimate for the expected im- 
pact of the October 1977 pay increase. 

Our Fiscal Year 1979 and 1980 estimates do not contain program increases but 
only our estimate of the impact of fixed cost increases such as General Schedule 
pay and oflSce space rental. Following this latter approach, our estimated au- 
thorization levels for Fiscal Year 1981 and 1982 are : 

Fiscal year: 

1981 - — $82, 000, 000 

1982 : 86, 000, 000 

I regret the delay which occurred in our providing this information. Please call 
upon me if further information is needed. 
Sincerely yours, 

Richard E. Wiley, Chairman. 
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Federal Power Commission, 
Washington, D.C, April 15, 1977. 
Hon. Warren G. Magnuson, 

Chairman, Committee on Commerce, Science, and Transportation, 
U.S. Senate, Washington, B.C. 

Dear Mr. Chairman : This responds to your request of April 7, 1977, wherein 
you asked for a projection of the Commission's authorization levels (budget 
authority) for the next five fiscal years, 1978 to 1982. This information is set 
forth in the table below. 

Our fiscal year budget request of $42,785,000 is currently pending before the 
Congress. Added to this request and included in figures shown belovv' are amounts 
estimated at 5i/^% to cover future pay raises through fiscal year 1982. The 
estimates do not include any other increases for personnel for new or expanded 
programs which the Commission may request up to fiscal year 1982 due to 
changing priorities or the energy situation. 

Federal Power Commission budgetary projections — Fiscal year 1978 to fiscal 

year 1982 
Fiscal year : 

1978 $44, 549, 000 

1979 46, 410, 000 

1980 48, 373, 000 

1981 50, 444, 000 

1982 52, 629, 000 

I would like to reiterate the Commission's strong objection to any such legis- 
lated budget authorization levels as is currently proposed in S. 263, the Interim 
Regulatory Reform Act. In my letter of April 1, 1977 and in my April 4, 1977 
statement before the Committee, I pointed out that limiting the Commission 
budget could seriously hamper our ability to function eifectively and restrict 
our ability to respond quickly and effectively to unforeseen developments. Such 
limitations could also serve to inhibit regulatory reforms designed to reduce 
the burden on the regulated industries or to improve our procedures with respect 
to consumer interests. 

If I can be of any furtlier assistance in this matter, please let me know. 
Sincerely yours, 

Richard L. Dunham, Chairman, 

o 
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